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I - LEGISLACAO NACIONAL

ASSEMBLEIA DA REPUBLICA
Resolugdo da Assembleia da Republica n.° 36/2009-08

A presente Resolucdo da Assembleia da RepuUblica vem aprovar o Protocolo
entre a Republica Portuguesa e a Republica de Mogcambique que procede a
alteracdo da Convencdo para Evitar a Dupla Tributacdo e Prevenir a Evasao

Fiscal em Matéria de Impostos sobre o Rendimento.

Através da Resolucdo ora aprovada, foram introduzidas diversas alteracdes ao
nivel dos conceitos de «residente», «estabelecimento estavel», «rendimentos
imobiliarios» e de «royalties», para além importantes modificacdes em sede
dos regimes de tributacdo de dividendos, mais-valias, rendimentos derivados
do exercicio de profissdes independentes. Além disso, é introduzida uma
limitacdo temporal a aplicabilidade da norma que prevé os métodos de
eliminacdo da dupla tributagdo (artigo 23.°), sendo igualmente objecto de
revisdo o mecanismo de troca de informagdes previsto no artigo 26.° e, bem
assim, o regime de cooperacao fiscal, de ora em diante designado por

«Assisténcia em matéria de cobranca de impostos».

De entre as diversas alteragbes introduzidas, importa destacar, pela sua
relevancia, as seguintes:

i. Ampliacdo do conceito de «estabelecimento estdvel», de forma a
compreender o fornecimento de servigos, incluindo servicos de
consultoria por uma empresa de um Estado Contratante através de
empregados ou de outro pessoal contratado no outro Estado
Contratante, desde que essas actividades prossigam para o mesmo ou
para um projecto conexo, por um periodo ou periodos que totalizem
mais de 6 meses em qualquer periodo de 12 meses;

ii.. Redugdo da taxa maxima de tributagdo dos dividendos pelo Estado
Contratante de que é residente a sociedade que paga os dividendos -
de 15% para 10%;

iii. Ampliagdo do conceito de «royalties» de forma a incluir os pagamentos
efectuados a titulo de remuneragdo por assisténcia técnica prestada em
conexdo com o uso ou a concessdo do uso dos diversos direitos, bens
ou informagoes incluidos no conceito de «royalties»;

iv. Alteragdo do regime de tributagdo das mais-valias resultantes da

alienagdo de partes sociais, passando a poder ser tributadas no Estado
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da Fonte quando as participagGes sociais alienadas retirem, directa ou
indirectamente, mais de 50% do respectivo valor de bens imobilidrios

situados nesse mesmo Estado.

MINISTERIO DA JUSTICA
Decreto-Lei n.2 122/2009, de 21 de Maio

O presente diploma insere-se no Programa de Simplificagdo Administrativa e
Legislativa - SIMPLEX, introduzindo, além do mais, uma alteragdo ao artigo
32.9 do Cddigo do Imposto sobre o Valor Acrescentado (“"IVA”), no sentido de
ser dispensada a entrega da declaragdo de alteragbes - por regra,
apresentada sempre que se verifiquem alteracées dos elementos constantes
da declaracdo de inicio de actividade - quando as alteracbes verificadas
respeitem a factos sujeitos a registo na Conservatéria do Registo Comercial e
a entidades inscritas no ficheiro central de pessoas colectivas que ndo estejam

sujeitas no registo comercial.

MINISTERIO DAS FINANGAS E DA ADMINISTRAGCAO PUBLICA
Decreto-Lei n.% 136-A/2009, de 5 de Junho

Através do presente Decreto-Lei, que introduz alteragdes ao Cddigo do IVA, os
sujeitos passivos de Imposto sobre o Rendimento das Pessoas Singulares que
ndo possuam nem sejam obrigados a possuir contabilidade organizada ficam
dispensados de apresentar a Declaragdo de Informacdo Contabilistica e Fiscal
(Anexo L a Declaragdo Anual /IES) e respectivos mapas recapitulativos de
clientes e fornecedores (Anexos O e P a Declaragdo Anual/IES) que, por regra,

devem ser entregues anualmente até ao final do més de Junho.

A presente alteracao legislativa aplica-se as obrigagdes declarativas a cumprir
desde 1 de Janeiro de 2009.

Neste contexto - e ndo obstante o presente Decreto-Lei apenas ter efeitos a
partir de 1 de Janeiro de 2009 - o Ministério das Financas e da Administragdo
Publica emitiu um Comunicado de Imprensa através do qual anunciou que ira
proceder a anulagdo de todos os processos de contra-ordenagdo em curso e
entretanto instaurados, por incumprimento desta obrigagdo declarativa
relativamente aos exercicios anteriores a 2008. Por outro lado, foi igualmente
anunciado que as coimas ja pagas por infraccbes da mesma natureza
relativamente aos anos anteriores a 2008 serdo restituidas aos sujeitos

passivos.
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II - LEGISLACAO COMUNITARIA

CONSELHO EUROPEU
Directiva 2009/47/CE, de 5 de Maio

Foi publicada no Jornal Oficial das Comunidades Europeias, a 5 de Maio de
2009, a Directiva 2009/47/CE do Conselho, que vem alterar a Directiva
2006/112/CE, relativamente as taxas reduzidas do IVA.

Em suma, esta Directiva tem como propdsito conceder aos Estados-Membros
a possibilidade de aplicarem taxas reduzidas de IVA aos servigos com grande
intensidade do factor trabalho abrangidos pelas disposicGes transitorias em

vigor até ao final de 2010.

Assim, com a alteracdo agora efectuada, podem os Estados-Membros optar
pela aplicacdo da taxa reduzida de IVA a determinados servicos, entre os
quais se destacam os seguintes: fornecimento de livros em todos os suportes
fisicos; servicos de restauracdo e catering (sendo possivel excluir o
fornecimento de bebidas alcodlicas e/ou ndo alcodlicas); servigos de
assisténcia ao domicilio, ajuda doméstica e assisténcia a criancas, idosos,

doentes ou deficientes; servigos de cabeleireiro.

Por outro lado, através da presente Directiva, Portugal fica autorizado a

aplicar as portagens nas pontes da Zona de Lisboa uma taxa reduzida.

III - DOUTRINA ADMINISTRATIVA

MINISTERIO DAS FINANGAS E DA ADMINISTRAGAO PUBLICA
DIRECGCAO GERAL DOS IMPOSTOS
Circular n.© 9/2009, de 16 de Abril

A presente Circular foi emitida na sequéncia de dulvidas suscitadas
relativamente a base de incidéncia do Imposto Municipal sobre as
TransmissOes Onerosas de Imdveis no caso de renuncia a isencdo do IVA nas
operagdes prevista no artigo 9.2, n.° 30 do Cdédigo do Imposto sobre o Valor
Acrescentado (“"CIVA”), na sequéncia da entrada em vigor do Decreto-Lei n.°
21/2007, de que reviu de forma substancial as regras de renuncia a isengdo

do IVA na transmissdo de bens imdveis.

Nesse sentido, a Administracdo Tributaria veio agora esclarecer que, no caso
de haver renlncia a isencdo de IVA nos termos do 12.° do CIVA, o IVA
liquidado pelo adquirente do bem imdvel - ao abrigo do regime de inversdo do
sujeito passivo previsto no artigo 6.2, n.° 2, do Decreto-Lei n.°© 21/2007 de 29
de Janeiro - devera ser incluido no prego para determinagdo do valor sobre
que incidira o IMT, em conformidade com o disposto no artigo 12.9, n.° 5,
alinea h) do Cédigo do IMT.
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Com efeito, nos termos do artigo 12.9, n.° 5, alinea h) do Cddigo do IMT,
integram o valor do acto ou do contrato, que constitui a base tributavel de
IMT determinada pelo n.® 1 do mesmo artigo, os encargos a que o comprador
fique legal ou contratualmente obrigado. Assim, qualificando o IVA como um
«encargo» na acepgao do referido artigo 12.9, n.° 5, alinea h), do Cddigo do
IMT, a Administragdo Tributaria conclui que o mesmo devera integrar o valor

tributavel para efeitos de IMT.

A este respeito, importa recordar que, recentemente, o Supremo Tribunal
Administrativo veio pronunciar-se em sentido contrario ao da presente
Circular, tendo considerado que o IVA ndo constitui contraprestacao do valor
patrimonial do bem imodvel contratado e transmitido, pelo que ndo podera
integrar a base tributdvel de IMT (Acérddo do Supremo Tribunal
Administrativo proferido a 22 de Abril de 2009 - Processo 01124/08).

MINISTERIO DAS FINANGCAS E DA ADMINISTRAGCAO PUBLICA
DIRECCAO GERAL DOS IMPOSTOS
Informacdo Vinculativa de 4 de Maio (Processo FO51 2009040/2463)

A presente informagdo vinculativa surge na sequéncia da publicagdo da Lei n.°
15/2009, de 1 de Abril, que aprova o regime especial de exigibilidade do IVA

nos servicos de transporte rodoviario nacional de mercadorias.

Esta Circular refere que o artigo 2.° da Lei n.° 15/2009, em consonancia com
o respectivo artigo 7.9, n.° 1, contempla a possibilidade de os sujeitos
passivos optarem pelas regras gerais de exigibilidade de IVA insitas no artigo
8.9 do CIVA, a qual deveria ser, em principio, exercida até ao final do més de

Maio.

Contudo, ndo se encontrando a «via electrénica» legalmente prevista para
estes efeitos ainda disponivel, a Administragdo Tributéria veio agora prorrogar
0 prazo para o exercicio da referida opgdo até ao final do més de Junho, a

qual devera ser efectuada através do Portal das Finangas.

Ja no que respeita a aplicagdo no tempo do regime especial previsto na Lei n.°
15/2009, a Administracdo Tributaria veio esclarecer que, ndo obstante a
norma em causa terem sido atribuidos efeitos retroactivos a 1 de Janeiro de
2009, uma vez que a mesma apenas foi publicada a 1 de Abril de 2009,
devera aceitar-se como correcta a aplicacdo das regras gerais de exigibilidade
estabelecidas no CIVA, para as operagles realizadas no mencionado hiato
temporal. Contudo, fica reconhecida a hipdtese de o sujeito passivo beneficiar
do regime especial desde a data de inicio da produgdo dos efeitos da Lei n.°
15/2009 - i.e., 1 de Janeiro de 2009 - mediante o recurso ao mecanismo das

regularizagdes previsto no artigo 78.° do CIVA.
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Relativamente ao ambito de aplicacdo do regime insito na Lei n.° 15/2009, a
presente Informacdao Vinculativa vem precisar que estdo abrangidas as
operacdes de subcontratacdes e os transportes combinados, desde que o
transportador origindrio preste, ao adquirente expedidor, servicos de
transporte rodoviario nacional de mercadorias e o terceiro, transportador
subcontratado, os efectue ao transportador originario, agora considerado
expedidor. Contudo, estdo excluidas do dmbito de aplicacdo deste diploma as
operacdes de “cabotagem”, que consistem na realizacdo de transporte
nacional rodoviario de mercadorias por sujeitos passivos ndo estabelecidos,

sem estabelecimento estavel ou domicilio em territorio nacional.

Por Gltimo, quanto ao momento de exigibilidade do imposto, o regime especial
determina que, por regra, aquele ocorre em simultdneo com o recebimento
total ou parcial do preco da correspondente operacdo, pelo montante

recebido.

No entanto, prevé a possibilidade de aquele momento ser diferido para o final
do prazo previsto no n.° 7 do artigo 4.°-A do Decreto-Lei n.°© 293/2003 de 4
de Outubro, presumindo-se, assim, que o recebimento total do prego ocorre
no prazo maximo de 30 dias apds a apresentacdo da respectiva factura pelo
transportador, salvo se prazo superior resultar de disposicdo contratual. Por
outras palavras, caso a factura ndo faga referéncia ao prazo de pagamento, o
imposto ai liquidado presume-se exigivel no termo do prazo de 30 dias apés a
apresentacdo pelo transportador se, entretanto, ndo tiver ocorrido o

pagamento total ou parcial da operagao.

MINISTERIO DAS FINANGAS E DA ADMINISTRAGAO PUBLICA
GABINETE DO SECRETARIO DE ESTADO DOS ASSUNTOS FISCAIS
Despacho n.© 12194/2009, de 12 de Maio

Foi publicada a lista das empresas sujeitas a inspeccdo pela Direcgdo de
Servigos de Inspeccdo Tributdria na sequéncia e em cumprimento do
Despacho n.° 28 233/2008, de 22 de Outubro, que define os critérios para a

selecgdo dos contribuintes que devem ser inspeccionados por esta entidade.

A lista inclui empresas sujeitas a supervisdo do Banco de Portugal, do Instituto
de Seguros de Portugal e da Comissdo do Mercado de Valores Mobilidrios
(incluindo sociedades de capital de risco, sociedades de titularizagdo de

créditos, intermediarios financeiros e fundos).

MINISTERIO DAS FINANGCAS E DA ADMINISTRAGAO PUBLICA
GABINETE DO SECRETARIO DE ESTADO DOS ASSUNTOS FISCAIS
Despacho n.© 11873/2009, de 18 de Maio

O presente Despacho veio prestar esclarecimentos sobre o Decreto-Lei n.°
20/2008, de 25 de Fevereiro, o qual estabeleceu deveres de comunicagao,
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informagdo e esclarecimentos a Administragdo Tributaria relativamente a
esquemas ou actuagdes que tenham como finalidade - exclusiva ou

predominante — a obtencdo de vantagens fiscais.

Nesta sede, sdo identificadas duas situacdes em que - objectivamente -
podera existir uma vantagem predominantemente fiscal e que, em
consequéncia, terdo de ser comunicadas a Administracdo Tributaria:
i.  Os casos em que o esquema se destine a ser adoptado por um numero
indeterminado de utilizadores; e
ii. Quando o esquema se destine a um utilizador especifico e se verifique
uma vantagem fiscal estimada indeterminada ou superior a EUR
100.000.

IV - JURISPRUDENCIA NACIONAL

TRIBUNAL CONSTITUCIONAL
Acorddo n.° 151/2009, de 18 de Maio

No &mbito deste processo, o Tribunal Constitucional veio pronunciar-se sobre
a constitucionalidade do disposto no artigo 105.9, n.° 4, do RGIT, interpretado
no sentido de que pode ser criminalmente punido quem tenha sido notificado
para pagar uma prestacdo tributaria acrescida dos respectivos juros, sem que
seja indicado o montante concreto desses juros, nem a forma de os calcular,
designadamente por omissdo das respectivas taxas, do periodo de célculo dos

mesmos e das normas legais que os prevéem.

Quanto a alegada violagdo do principio da legalidade das penas - artigo 29.°
n.2 1 da CRP -, o Tribunal Constitucional veio frisar in casu estava em causa
um crime de abuso de confianga fiscal, previsto no n.° 1 do artigo 105.° do
RGIT. Ora, independentemente da aferigdo sobre a auséncia de especificagdo
de juros devidos, respectiva taxa e diploma legal aplicadvel, o Tribunal
considerou que, a data em que ndo entregou a quantia devida, o Recorrente
tinha de estar ciente da cominagdo legal da sua conduta omissiva como crime
de abuso de confianga, legalmente previsto. A circunstadncia de a notificacdo
para pagamento ndo se encontrar devidamente fundamentada ndo invalida
que Recorrente conhecesse o montante total devido e, consequentemente,
que pudesse concluir que, caso nao o entregasse, estaria a cometer o referido

ilicito punivel criminalmente.

Relativamente a alegada violagdo do principio da boa fé - insito no artigo
266.%2 n.° 2 da CRP - o Tribunal decidiu no sentido de considerar que ndo se
afigurava qualquer violagdo do mesmo. Na verdade, entendeu que a Fazenda
Publica, ao notificar o Recorrente para que procedesse ao pagamento da
quantia devida, deu ao Recorrente a possibilidade de efectuar a respectiva

liquidagdo, evitando assim incorrer na pratica de um ilicito criminal.
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Por ultimo, o Tribunal Constitucional entendeu ainda que a norma do artigo
105.9, n.% 4, alinea b), do RGIT ndo implica qualquer restricdo aos direitos e
garantias de defesa do recorrente (artigo 32.2, n.21 CRP) nem a preterigao do

dever de fundamentagdo pela Fazenda Publica (artigo 268.° n.° 3 da CRP).

SUPREMO TRIBUNAL ADMINISTRATIVO
Acorddo de 13 de Maio de 2009 (Processo n.° 0234/09)

Em sede do presente processo, o Supremo Tribunal Administrativo ("STA")
veio avaliar se a celebracdo de um contrato promessa de compra e venda
acompanhado da tradicdo do bem realizado dentro do prazo de 3 anos,
constitui “revenda” para o efeito de obstar a caducidade da isengdo de SISA
de um imodvel adquirido para revenda nos termos dos artigos 11.9, n.° 3,
13.9-A e 16 do Cddigo do Imposto Municipal de SISA e do Imposto sobre as
Sucessoes e Doagdes (“"CIMSISD").

A este respeito, o STA considerou que o conceito de «revenda» para efeitos
tributarios deve ser considerado no mesmo sentido com que vale no direito
comum (art. 11.2 n.° 2 da LGT) e, consequentemente, ndo devera incluir a
celebracdo de um contrato promessa de compra e venda, ainda que

acompanhada da tradicao do bem.

Ademais, o STA considerou que tal interpretagdo ndo viola o disposto nos
artigos 13.9, 103.9 e 104.9, n.° 3, da CRP,

Por outro lado, o STA veio igualmente avaliar qual a taxa de imposto a aplicar
em caso de caducidade da isengdo: a taxa em vigor a data de aquisicdo do
imdvel para revenda ou a taxa em vigor aquando da verificagdo da caducidade
da isengdo em virtude da falta de revenda do imoével no prazo legalmente

previsto.

Entendendo inaplicavel in casu o regim insito no actual Cédigo do IMT, o STA
sustentou julgou aplicavel a taxa de imposto em vigor a data da aquisigdo dos
imdveis para revenda, prevista no CIMSISD, uma vez que a caducidade da
isencdo de SISA ai prevista deverd ser encarada como uma liquidacdo de
imposto que ficou suspensa no momento da transmissdo inicial e que
posteriormente emerge em virtude da falta de revenda no prazo legalmente

devido.

SUPREMO TRIBUNAL ADMINISTRATIVO
Acorddo de 13 de Maio de 2009 (Processo n.° 01031/08)

Em sede dos presentes autos, o STA veio avaliar o preenchimento, no caso
concreto, dos requisitos atributivos de competéncia internacional aos Tribunais
Portugueses, nos termos da alinea a) do numero 1 do artigo 65.° do Cdédigo
de Processo Civil em consonancia com o artigo 27.° n.° 3 do Decreto-Lei n.°
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296/2003, de 21 de Novembro e o artigo 12.° n.° 3 da Directiva 76/308/CEE

do Conselho.

Um contribuinte portugués havia sido citado, pelo Servico de Financgas de
Castro Daire, no ambito de um processo de execugdo fiscal contra si
instaurado, ao abrigo do mecanismo de assisténcia mutua entre Estados
membros da Comunidade Europeia em matéria de cobranca de créditos
respeitantes a impostos. Nesse contexto, o contribuinte portugués deduziu
oposicdo a execugdo, no mesmo Servico de Financas e dirigida ao Tribunal
Administrativo e Fiscal de Viseu, invocando para o efeito a prescricéo de divida

exequenda e vicios formais do titulo executivo.

A lei processual tributaria ndo aborda directamente da competéncia
internacional dos tribunais portugueses. Pelo que, o STA considerou aplicavel
o disposto no artigo 65.° do Cddigo de Processo Civil, uma vez que o
contribuinte tem sede social ou domicilio fiscal em Portugal, para além de
terem sido praticados em Portugal alguns dos factos que integram a causa de

pedir, nomeadamente a citacdo para efeitos de execucao fiscal.

Posto isto, o STA considerou o Tribunal Administrativo e Fiscal de Viseu
internacionalmente competente para o conhecimento da oposicdo a execugdo

fiscal deduzida pelo contribuinte em referéncia.

TRIBUNAL CENTRAL ADMINISTRATIVO SUL
Acorddo de 12 de Maio 2009 (Processo n.° 02961/09)

Em sede do presente Acérddo, o TCA Sul veio sustentar a
inconstitucionalidade do ja revogado artigo 7.°-A do Regime Juridico das
Infracgdes Fiscais Ndo Aduaneiras (“RIIFNA”) - de conteldo equivalente ao
actual artigo 8.9 do Regime Geral das InfracgGes Tributarias (“"RGIT”) - por
ofensa dos principios da intransmissibilidade das penas e da presungdo de

inocéncia do arguido, previstos nos artigos 30.2, n.% 3, e 32.9, n.° 2, da CRP.

O artigo 7.9-A do RIJIFNA estabelecia uma forma de responsabilidade
subsididria dos administradores/gerentes pelo pagamento das multas ou
coimas aplicadas as entidades em que exercem ou exerceram fungdes, em

virtude da pratica de infracgdes tributarias.

Seguindo a jurisprudéncia largamente adoptada pelo Supremo Tribunal
Administrativo, o TCA Sul veio pronunciar-se pela inconstitucionalidade da
referida norma, por violagdo dos principios da intransmissibilidade das penas e

da presuncgdo de inocéncia do arguido.

A presente decisdo assume particular relevéancia uma vez que o TCA Sul optou
por ndo adoptar a jurisprudéncia fixada recentemente pelo Tribunal
Constitucional (Acérddo de 12 de Margo de 2009, Processo n.° 649/08) nos
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termos da qual se considerou que o artigo 8.° do RGIT ndo viola o principio
constitucional da intransmissibilidade das penas nem as garantias de defesa
dos arguidos, desde logo pelo facto de ndo consagrar qualquer forma de
transmissdo da responsabilidade penal ou contra-ordenacional mas apenas a
responsabilidade civil subsididria dos administradores/gerentes pelo

pagamento das multas e coimas aplicadas.

V - JURISPRUDENCIA COMUNITARIA

TRIBUNAL DE JUSTICA DAS COMUNIDADES EUROPEIAS
Acorddo de 23 de Abril de 2009 (Processo C-74/08)

No ambito do presente Acdérddo, o Tribunal de Justica das Comunidades
Europeias (“"TJCE”) procurou avaliar a conformidade, face ao Direito
Comunitario e, designadamente, ao artigo 17.2, n.°® 2 e 6 da Sexta Directiva
77/388/CEE, de 17 de Maio de 1977 (IVA) de uma disposicdo legal constante
do quadro normativo hingaro em matéria de IVA que limitava o direito a
deducdo do IVA suportado com as aquisicdes de bens ou servigos que tenham
beneficiado de uma subvencgédo financiada por fundos publicos. Com efeito, a
norma huingara limitava tal direito a dedugdo ao IVA referente a parte da

aquisicdo de bens ou servigos que ndo tenha sido subvencionada.

Ora, as restrigbes do direito a dedugdo de IVA devem ser aferidas a luz do
disposto no artigo 17.9, n.9 6, da mencionada Directiva - que actualmente
correspondem ao artigo 176.° da Directiva 2006/112/CE do Conselho de 28 de
Novembro de 2006 -, o qual confere ao Conselho competéncia para
determinar as despesas que ndo ddo direito a deducdo do IVA, podendo no
entanto os Estados-Membros manter em vigor as limitagdo ao direito a
dedugdo que se encontrassem em vigor na respectiva legislagdo nacional a

data da respectiva adesdo a Unido Europeia.

Adoptando uma interpretagdo restritiva das referidas normas comunitarias, o
TICE concluiu ndo se poder considerar que a mesma autoriza um Estado-
Membro a manter uma restricdo do direito a dedugdo do IVA que seja
susceptivel de se aplicar genericamente a qualquer despesa relacionada com a
aquisicdo de bens independentemente da sua natureza ou do seu objecto.
Termos em que, a norma prevista na legislagdo hidngara foi julgada contraria

ao Direito Comunitario pelo TJCE.

VI - OUTRAS INFORMACGES

COMUNICADO DO CONSELHO DE MINISTROS DE 21 DE MAIO DE 2009

Foi aprovada em Conselho de Ministros proposta de Lei que vem proceder as

alteracGes aos Cddigos do IRS e do IRC, tendo a mesma sido apresentada
perante a Assembleia da Republica (Proposta de Lei n.° 294/X/4.3).
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Através da presente Proposta de Lei, o Governo pretende introduzir alteragdes
relativamente a tributagdo, em sede de IRS e de IRC, das indemnizagGes por
cessacao de fungdes ou por rescisdo de um contrato antes do termo, auferidas
por administradores, gestores, directores de entidades residentes em territério
portugués, quando ndo relacionadas com objectivos de produtividade fixados

previamente em relacdo contratual.

Assim, pretende-se:

i.  Criar um regime de tributagdo autdbnoma em sede de IRC - a taxa de
35% - dos gastos ou encargos associados as referidas indemnizagdes
e, bem assim, dos gastos relativos a parte que exceda o valor das
remuneracdes que seriam auferidas pelo exercicio dos cargos até ao
final do contrato, quando se trate de rescisdao de um contrato a termo;

ii. Passar a sujeitar, de forma integral, a IRS as importancias auferidas, a
qualquer titulo, pelos gestores, administradores ou gerentes de pessoa

colectiva, aquando da cessagdo das respectivas fungdes.

Ademais, o Governo pretende introduzir igualmente uma dispensa de retencao
na fonte sobre os rendimentos do trabalho pagos a trabalhadores residentes
em Portugal mas deslocados no estrangeiro ao servico de entidades residentes
em territério portugués, sempre que tais rendimentos estejam sujeitos a uma

tributacdo no pais da fonte em imposto similar ou analogo ao IRS.
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Newsletter
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May 2009

I - NATIONAL LEGISLATION

PARLIAMENT
Parliament Resolution no. 36/2009-08

By means of this Resolution, the Portuguese Parliament approved a
Protocol executed between the Portuguese Republic and the Republic of
Mozambique which amends the Convention for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on

Income executed between both countries.

Several amendments were introduced in relation to the definitions of
residence, permanent establishment, income deriving from immovable
property and royalties as well as in regard to the taxation regimes of
dividends, capital gains and income deriving from independent personal
services. Moreover, it is now introduced a time limitation to the
applicability of the ruling that foresees the elimination of double taxation

(article 23) as well as some improvements on the tax cooperation regime.

Among the amendments now introduced, the following should be
highlighted:

i The concept of permanent establishment was extended as to include
the supply of services, including consultant services supplied by a
company resident in one of the Contracting States through
employees or personnel contracted in the other Contracting State,
provided that those services are related to the same or related
projects, for a period or periods exceeding in the aggregate 6
months in any 12 months period;

ii. The maximum withholding tax rate applicable by a Contracting
State to the dividends paid by companies resident in such State to
parent companies resident in the Other Contracting State was
reduced from 15% to 10%;

iii. The concept of royalties was amended as to include payments
deemed as consideration for technical assistance supplied in
connection with the use or licensing of the use if the several rights,
goods and information comprised in the concept of royalties; and

iv. Capital gains deriving from the alienation of shareholdings hold by

residents in one Contracting State and which value result, directly
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or indirectly, in more than 50% from immovable property located in

the other Contracting State may be taxed in the latter State.

MINISTRY OF JUSTICE
Decree-Law no. 122/2009, of 21 May

The present Decree-law was approved in the context of the Government'’s
Administrative and Legislative Simplification Program (SIMPLEX) and
introduced namely an amendment to article 32 of the Portuguese VAT
Code which dismisses the obligation to deliver the Declaration of
Substitution - which is generally due whenever the elements of the
Declaration of Commencement of Activity suffer a modification - when
such modification regard to facts subject to registration before the

Commercial Register Office or at the Domestic Register for Legal Persons.

MINISTRY OF FINANCES AND PUBLIC ADMINISTRATION
Decree-Law no. 136-A/2009, of 5 June

By means of this Decree-Law, which amends the Portuguese VAT Code,
taxpayers subject to personal income tax who do not have or are not
legally required to maintain organized accounting become dismissed from
the obligation to file, by electronic means, the Accounting and Tax
Information (Annex L to the Annual Return/IES), including the respective
table of clients and suppliers (Annexes O and P to the Annual Return/IES)

which, as a rule, are due until the end of June.

The amendments made by this Decree-Law take effect with relation to tax

returns to be submitted as from 1 January 2009.

In this context - and despite this Decree-Law only applies as from 1
January 2009 - the Ministry of Finances and Public Administration issued a
Press Release informing that the administrative offence proceedings
triggered in relation to the non presentation of this tax return regarding
the years prior to 2008 will be cancelled. Moreover, administrative
penalties already paid in relation to similar administrative offences

regarding the years prior to 2008 will be reimbursed.

II - COMMUNITY LEGISLATION

EUROPEAN COUNCIL
Directive 2009/47/EC of the European Council of 5 May

By amending Directive 2006/112/EC which regards to the reduced VAT
rates, Member States are allowed to apply reduced rates to labour-
intensive services covered by the temporary provisions applicable until the
end of 2010.
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Thus, with this amendment, Member States may choose to apply the
reduced VAT rates to certain services, among which are included the
following: supply of books on all physical means of support; restaurant
and catering services (being however possible to exclude the supply of
alcoholic and/or non-alcoholic beverages); domestic care services, home

help and care of young, elderly, sick or disabled; hairdresser services.

Moreover, by means of this Directive, Portugal is authorized to apply

reduced VAT rates to tolls in the bridges of the Lisbon Area.

III -ADMINISTRATIVE DECISIONS

MINISTRY OF FINANCES AND PUBLIC ADMINISTRATION
GENERAL DIRECTORATE OF TAXES
Circular no. 9/2009 of 16 April

This Circular was issued to clarify doubts raised with regard to the tax
base of the Property Transfer Municipal Tax (Imposto Municipal sobre as
Transmissées Onerosas de Imdveis) in the event of waiver of VAT
exemption in the transactions provided for in Article 9 (30) of the Cddigo
do Imposto sobre o Valor Acrescentado ("CIVA”) (VAT Code), following the
entering into force of Decree-Law no. 21/2007, which substantially altered
the rules on waiver of VAT exemption in the transfer of immovable

property.

In that connection, the Tax Administration now clarifies that, in the case of
waiver of VAT exemption under the terms of Article 12 of the VAT Code,
VAT levied by the purchase of the immovable property - in accordance
with the rules on the reverse charge mechanism, provided for in Article 6
(2) of Decree-Law no. 21/2007 of 29 January - should be included in the
taxable amount subject to Municipal Property Transfer Tax, in accordance
with the provisions of Article 12(5)(h) of the Property Transfer Municipal
Tax Code.

As a matter of fact, in accordance with Article 12(5)(h) of the Property
Transfer Municipal Tax Code, the value of the act or contract, which
constitutes the taxable amount for Property Transfer Municipal Tax
purposes, includes any charges the purchaser is legally or contractually
obliged to support. Thus, by defining VAT as a «charge» within the
meaning of the above mentioned Article 12(5)(h) of the Property Transfer
Municipal Tax Code, the Tax Authorities conclude that the same shall

include the taxable value for Property Transfer Municipal Tax purposes.

It should be noted that the Supreme Administrative Court has recently
adopted an interpretation contrary to the one set by the Portuguese Tax
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Authorities in this Circular. In fact, the Supreme Administrative Court ruled
that the VAT does not qualify as a consideration for the transfer of the
immovable asset and therefore it should not be included in the taxable
amount relevant for the purposes of Municipal Property Transfer Tax
(Judgement of 22 April 2009 - Case 01124/08).

MINISTRY OF FINANCES AND PUBLIC ADMINISTRATION
GENERAL DIRECTORATE OF TAXES
Binding Information of 4 May (Case FO51 2009040/2463)

The present binding information was issued in the context of Law no.
15/2009 of 1 April adopting the special VAT scheme applicable to road

freight transport services.

This Circular states that Article 2 of Law no. 15/2009, in line with Article
7(1), provides for the possibility of taxable persons choosing the general
VAT scheme set out in Article 8 of the VAT Code; as a rule, this choice

should be made until the end of the month of May.

However, considering that the electronic means provided for in the law for
this purpose are not yet in operation, the Tax Authorities have now
extended the time limit to make the option referred to above through the

Tax Authorities website until the end of the month of June.

With regard to the application in time of the special scheme set out in Law
no. 15/2009, the Tax Authorities have clarified that, despite the fact that
the provisions in question have been given retroactive effect as from 1
January 2009, considering that the same were only published on 1 April
2009, the application of the general scheme set out in the VAT Code for
transactions carried out between the two dates above shall be deemed to
be correct. However, the taxpayers are allowed to benefit from the special
scheme since 1 January 2009, by pursing the regularizations provided for
in Article 78 of the VAT Code.

With regard to the scope of application of the framework set out in Law no.
15/2009, this Binding Information specifies that the same applies to
subcontracting and combined transports, if the original carrier provides
road freight transport services to the consignor and the third party (the
subcontracted carrier) provides those services to the original carrier, now
considered consignor. However, this Law does not apply to national road
freight transport executed by taxable persons not established and without

permanent establishment or domicile in the Portuguese territory.

Finally, with regard to the moment when the tax becomes payable, the

special scheme sets out that, as a rule, that moment coincides with the
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total or partial reception of the price of the underlying transaction, in

accordance with the amount received.

However, that moment may be extended until the end of the time period
specified in Article 4-A(7) of Decree-Law no. 293/2003 of 4 October, it
being therefore presumed that the total price is received within no more
than 30 days from submission of the relevant invoice by the carrier, unless
a longer period is provided for by contract. In other words, where the
invoice does not mention a payment date, it is presumed that the tax
included in the invoice falls due for payment within a period of 30 days as
from its date of issuance, provided that the price of the transaction has

not, in the meantime, been paid in full or in part.

MINISTRY OF FINANCE AND PUBLIC ADMINISTRATION
OFFICE OF THE SECRETARY OF STATE FOR TAX MATTERS
Order no. 12194/2009 of 12 May

Following the approval of Order no. 28 233/2008 of 22 October, which sets
out the criteria for the selection of the taxpayers to be inspected by the
Tax Inspection Services, it was now published the list of entities subject to

inspection by the Tax Inspection Services.

The list includes companies subject to supervision by the Bank of Portugal,
the Portuguese Insurance Institute, the Portuguese Securities Commission
(including venture capital companies, credit securitisation companies,

financial intermediaries and funds).

MINISTRY OF FINANCE AND PUBLIC ADMINISTRATION
OFFICE OF THE SECRETARY OF STATE FOR TAX MATTERS
Order no. 11873/2009 of 18 May

This Order provides certain clarifications concerning Decree-Law no.
20/2008 of 25 February which established duties to disclose, to inform and
to provide clarifications to the Tax Authorities on schemes or measures

which sole or main purpose is to obtain tax advantages.

In this connection, this Order now identifies two situations in which, in
concrete, there may be a predominantly fiscal advantage and that, in
consequence, should be disclosed to the Tax Authorities:

i Where the scheme is intended to be adopted by an unspecified number
of users;

ii. Where the scheme is intended for a specific user and an estimated
unspecified tax advantage of more than EUR 100,000 is expected to be
obtained.
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IV - NATIONAL CASE LAW

CONSTITUTIONAL COURT
Judgment no. 151/2009 of 18 of May

In this case, the Constitutional Court ruled on the constitutionality of the
provisions of Article 105(4) of the General Regulatory Framework of Tax
Offences (“"RGIT"), interpreted as meaning that a person notified to pay
taxes plus interest thereon without the notice specifying the exact amount
of the interest or the way in which the same were calculated (in particular
because it does not indicate the interest rate, the calculation period or the
relevant legal provisions) may be still criminally prosecuted for tax

embezzlement.

With regard to the alleged breach of the principle legality of criminal
penalties - Article 29(1) of the Constitution of the Portuguese Republic -,
the Constitutional Court observed that the crime in question was the crime
of tax embezzlement, set out in Article 105(1) of the RGIT. Regardless of
the question that the interest, the interest rate and the respective legal
basis were not specified, it is clear that, on the date the he failed to pay
the amount due, the Defendant had to be aware of the penalty provided
for in the law for the crime of non-compliance with fiduciary obligations.
The fact that the notice to pay tax was not duly grounded did not prevent
the Defendant from being aware that the lack of payment of such tax

could qualify as a crime of tax embezzlement.

With regard to the alleged breach of the principle of good faith - foreseen
in Article 266(2) of the Constitution of the Portuguese Republic — the Court
ruled that the same had not been breached. As a matter of fact, the court
held that, by notifying the Defendant to pay the amount due, the Tax
Authorities grant him the possibility to pay such amount and therefore

avoid incurring in a criminal offence.

Finally, the Constitutional Court concluded that the rule contained in
Article 105(4)(b) of the RGIT does not figure as a restriction of the
defence rights and guarantees of the Defendant (Article 32(1) of the
Constitution of the Portuguese Republic) nor as a breach with the duty to
state reasons (Article 268(3) of the Constitution of the Portuguese

Republic).

SUPREME ADMINISTRATIVE COURT
Judgment of 13 May 2009 (Case no. 0234/09)

The former Property Transfer Municipal Tax (Cdédigo do Imposto Municipal
de SISA e do Imposto sobre as Sucessbes e Doacbes) - as well as the
current one - set forth a tax exemption applicable to immovable property
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acquired for «resale» purposes. However, if such asset is not in fact
subject to «resale» within 3 years, the tax exemption initially granted shall

expire and tax will become due.

In this case, the Supreme Administrative Court analysed whether the
execution of a promissory purchase agreement associated to the transfer
of immovable property within the 3 year period qualifies as a «resale» for
the purposes of avoiding the expiry of exemption from the former Property

Transfer Municipal Tax (SISA) granted to properties purchased for resale.

To this regard, the Supreme Administrative Court ruled that «resale», for
tax purposes, should be interpreted in the same meaning of civil law
(article 11(2) of the General Tax Law) and therefore should not include the
execution of a promissory agreement related to the transfer of an
immovable property, even if such transaction is followed by the material

transfer of the property.

Moreover, the Supreme Administrative Court also ruled that such
interpretation was not in breach with articles 13, 103 and 104(3) of the
Constitution of the Portuguese Republic which set forth the equality

principles in context of Tax Law.

On the other hand, the Supreme Administrative Court also analysed what
should be the tax rate applicable in case of expiry of the above referred
tax exemption: the tax rate in force when the asset was acquired for
resale or the tax rate in force when the exemption becomes expired due to

the lack of resale within 3 years.

Considering the legal framework foreseen in the current Property Transfer
Municipal Tax Code inapplicable, the Supreme Administrative Court ruled
applicable the tax rate foreseen in the former Property Transfer Municipal
Tax Code and in force when the assets where acquired for resale purposes,
as the expiry of the exemption at stake should be deemed as tax
assessment which was suspended as from the moment of the initial
transaction which eventually became effective due to the lack of resale

within the legal term.

SUPREME ADMINISTRATIVE COURT
Judgment of 13 May 2009 (Case no. 01031/08)

In this case, the Supreme Administrative Court analysed the fulfilment, in
a specific case, of the requirements to confer international jurisdiction to
Portuguese courts, in accordance with Article 65(1)(a) of the Civil
Procedural Code, in line with Article 27(3) of Decree-Law no. 296/2003 of
21 November and Article 12(3) of Council Directive 76/308/EEC.
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A Portuguese taxpayer had been notified by the Castro Daire Tax Office
concerning enforcement proceedings brought against him under the
mutual assistance mechanism between Member States of the European
Community for the recovery of claims relating to certain taxes. The
Portuguese taxpayer filed an opposition to the enforcement before the
above mentioned Tax Office, on the basis that the debt was no longer
enforceable due and that the enforcement documents failed to fulfil certain

requirements.

The tax procedural law does not directly address the question of the
international jurisdiction of Portuguese courts. Hence, the Supreme
Administrative Court considered that Article 65 of the Civil Procedural Code
should apply as the taxpayer was domiciled in Portugal and some of the
facts included in the cause of action had been carried out in Portugal,
namely the notification to pay issued within the scope of the enforcement

proceedings.

Therefore, the Supreme Administrative Court ruled the Administrative and
Tax Court of Viseu internationally competent for the judgment of the

opposition to the enforcement presented by the taxpayer.

SOUTH CENTRAL ADMINISTRATIVE COURT
Judgment of 12 May 2009 (Case no. 02961/09)

In this judgement, the South Central Administrative Court ruled
unconstitutional the already revoked article 7-A of General Regulatory
Framework of Non Customs Tax Offences (Regime Juridico das Infrac¢bes
Fiscais Ndo Aduaneiras) — which content is equivalent to the current article
8.9 of the General Regulatory Framework of Tax Offences (Regime Geral
das Infraccbes Tributarias) -, as it was deemed to be in breach with the
principle of non-transferability of penalties and the defendant’s
presumption of innocence, foreseen in articles 30(3) and 32(2) of the

Constitution of the Portuguese Republic.

Article 7-A of the General Regulatory Framework of Non Customs Tax
Offences set forth the subsidiary responsibility of directors for criminal and
administrative penalties imposed to the corporate entities they were in

charge of applied in case of tax law infringement.

Following case law set by the Supreme Administrative Court, the South
Central Administrative Court held that the above mentioned rule was in
breach of the Constitution of the Portuguese Republic as it violates the
principles of non-transferability of penalties and the defendant’s right to

the presumption of innocence.
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This ruling is particularly relevant as the South Central Administrative
Court did not adopt the recent case law held by the Constitutional Court
(Judgement of 12 March 2009, case no. 649/08) which considered that
article 8 of the General Regulatory Framework of Tax Offences was not in
breach with the above mentioned constitutional principles and rules, as it
was considered that the referred legal provision did not establish the
transferability of criminal or administrative responsibility, but merely a
kind of civil liability for the lack of payment of the penalties applied to the

corporate entities.

V - COMMUNITY CASE LAW

EUROPEAN COURT OF JUSTICE
Judgment of 23 April 2009 (Case no. C-74/08)

In this ruling the European Court of Justice seek to determine whether an
exclusion of the right to deduct the VAT related to the acquisition of goods
financed by public funds through a subsidy (as foreseen in the Hungarian
Law) violates the European Community, namely the provision set in article
17(2) and (6) of the Sixth Directive 77/388/CEE, of 17 of May 1977. The
Hungarian legal provision limited the right to deduct VAT to the part of the

price which was not subsidized by public funds.

According to article 17(6) of the referred Directive - which currently
corresponds to article 176 of Directive 2006/112/CE, of the Council of 28
November 2006 -, restrictions on the right to deduct VAT shall be set out
by the Council, being Member States however authorized to maintain in
force the limitations already foreseen in the national legislation at the date

of its entrance in the European Union until Council rules this issue.

Based on a restrictive interpretation of the referred rules, the European
Court of Justice held that a Member State is not allowed to keep a
restriction on the right to deduct VAT which may apply in a general
manner to any costs related to the acquisition of goods irrespective of the
nature or purpose of that restriction. Therefore the Hungarian provision

mentioned above was ruled to be contrary to European Community Law.
VI - OTHER INFORMATION

ANNOUNCEMENT OF THE COUNCIL OF MINISTERS OF 21 MAY 2009

A legislative proposal amending the Personal Income Tax and Corporate

Income Tax Codes has been approved by the Council of Ministers and
presented before the Portuguese Parliament (Law Proposal no. 294/X/4.2).
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By means of this Proposal, the Government seeks to amend the Corporate
Income Tax and Personal Income Tax regimes applicable the compensations
paid to directors and managers of entities resident in Portugal for the
termination of office or of a contract before its term, whenever not related

to productivity targets previously established in the contract.

Therefore, the following amendments are foreseen in the Proposal:

i. Creation of an autonomous taxation regime for Corporate Income Tax
purposes - at a 35% tax rate - applicable to the expenses associated to
the payment of the above mentioned compensations as well as, in case of
termination of the contract before its term, to the expenses regarding
compensations exceeding the remunerations to be earn until the end of
the contract;

ii. Full taxation, for Personal Income Tax purposes, of the amounts earn, at
any title, by the directors our managers of corporate entities, at the

termination of office.

Furthermore, the Government aims to introduce a dismissal from
withholding tax applicable to employment income paid to resident
employees sent abroad to work for companies resident in Portugal, where
the income is subject to a tax similar to the Portuguese Personal Income

Tax in the source country.
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