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I - LEGISLAGCAO NACIONAL

ASSEMBLEIA DA REPUBLICA
LEI N.c 2/2010, DE 15 DE MARGO

A presente Lei altera o artigo 22.° do Cddigo do Imposto Sobre o Valor
Acrescentado (“"CIVA”), no que respeita ao regime de reembolso de IVA,
introduzindo novos prazos para a Direcgdao-Geral dos Impostos ("DGCI") proceder
aos reembolsos de imposto.

Os reembolsos de IVA passam a ser efectuados pela DGCI até ao fim do 2.° més
seguinte ao da apresentagdo do pedido de reembolso, salvo tratando-se de
sujeitos passivos que estejam inscritos no regime de reembolso mensal, caso em
que os reembolsos devem ser efectuados nos 30 dias posteriores ao da
apresentagao do referido pedido.

Os sujeitos passivos que pretendam inscrever-se no regime de reembolso mensal
devem solicitar essa inscricdo por transmissdo electronica de dados através do
sitio da DGCI até ao final do més de Novembro do ano anterior aquele em que se
destina a produzir efeitos. Estes sujeitos passivos ficam obrigados a permanecer
no regime de periodicidade mensal de IVA durante um ano.

A DGCI passa a poder exigir a prestacdo de garantia adequada apenas quando a
guantia a reembolsar exceda os EUR 30.000,00, ao invés dos anteriores EUR
1.000,00.

A alteragcdao do prazo geral de reembolso aplica-se aos pedidos de reembolso
apresentados apos 1 de Julho de 2010.

II - INSTRUGOES ADMINISTRATIVAS

DIRECCAO GERAL DOS IMPOSTOS
DIRECGCAO DE SERVICOS DO IRS
INFORMAGAO VINCULATIVA N.° 6067 /09, DE 24 DE MARGO

A presente Informagdo Vinculativa tem por objecto o enquadramento fiscal da
afectacdo a actividade de um equipamento cedido em comodato e adquirido
através de contrato de locagdo financeira.

E entendimento da Administracdo Tributaria que sempre que a utilizacdo de bens
afectos ao exercicio de uma actividade enquadravel na categoria B em sede de
IRS, se encontre titulada por contrato de comodato, as despesas relacionadas com
a manutengdo e conservacdo desses bens sdo consideradas como custos para
efeitos da determinacdo do lucro tributavel da categoria B de IRS, o que ndo
acontece com os custos inerentes a propriedade do bem, como é o caso das
rendas e amortizagdes.



DIRECCAO GERAL DOS IMPOSTOS
DIRECCAO DE SERVICOS DO IRC
INFORMAGAO VINCULATIVA N.° 2010 000157, pE 19 DE MARCO

Na sequéncia das alteragbes ao Coédigo do IRC e ao regime das amortizacGes e
depreciagdes para efeitos de IRC, introduzidas pelo Decreto-Lei n.° 159/2009, de
13 de Julho e pelo Decreto Regulamentar n.° 25/2009, de 14 de Setembro, a
DGCI vem, na presente Informacdo Prévia Vinculativa, pronunciar-se sobre a
possibilidade de dedugdo do custo de aquisicdo ou de producdo de activos de
reduzido valor no periodo de tributagdo nas situagGes em que a amortizagdo
contabilistica dos elementos de reduzido valor ocorra de acordo com o seu periodo
de vida util, ao abrigo do disposto nos artigos 33.° do Cdédigo do IRC e 19.° do
Decreto Regulamentar n.% 25/2009, de 14 de Setembro.

Na medida em que a redacgdo das normas em apreco mantém os elementos
essenciais que ja constavam do regime anteriormente em vigor, aprovado pelo
Decreto Regulamentar n.° 2/90, de 12 de Janeiro, a Administracdo Tributaria
entende que, tal como anteriormente, s6 se permite a deducdo fiscal da totalidade
do custo de aquisicdo ou de producdao de activos de reduzido valor quando o
sujeito passivo o considerar, na integra, como gasto contabilistico num s6 periodo
de tributagdo. Este regime de dedugdo ndo é aplicavel caso os elementos de
reduzido valor tenham um periodo de vida Gtil superior a um ano.

DIRECGCAO GERAL DOS IMPOSTOS
DIRECCAO DE SERVICOS DO IRS
INFORMAGAO VINCULATIVA N.° 3919/2008, DE 12 DE MARGO

A Administracdo Tributaria vem esclarecer que é seu entendimento que as mais-
valias resultantes da alienagdo onerosa do direito de superficie detido sobre
imdvel para habitagdo prépria permanente do sujeito passivo ou do seu agregado
familiar podem beneficiar do regime do reinvestimento em sede de IRS caso
cumpram os demais requisitos previstos no artigo 10.°, n.°© 5, alinea a), do
Coddigo do IRS.

III - JURISPRUDENCIA NACIONAL

SUPREMO TRIBUNAL ADMINISTRATIVO (STA)
ACORDAO DE 17 DE MARGO DE 2010, PROCESSO N.° 0999/09

No presente acérddo o STA apreciou a possibilidade de o devedor subsidiario
requerer a revisdo da matéria tributavel fixada por métodos indirectos, mesmo
que esse pedido seja apresentado apds o decurso do prazo estabelecido para o
devedor originario requerer a revisdo da matéria tributavel.

Por um lado, o STA vem afirmar que, na medida em que o artigo 22.9, n.° 4, da
Lei Geral Tributaria ("LGT”) consagra o principio da igualdade de meios de tutela
do devedor subsidiario face ao devedor originario, deve admitir-se que o devedor
subsidiario pode requerer a revisdo da matéria tributdvel determinada por
métodos indirectos, nos termos do artigo 91.° da LGT, nos casos em que a
impugnacao judicial depende do prévio pedido de revisdo da matéria tributavel.

Por outro lado, o STA afirma que o responsavel subsidiario pode requerer a
revisdo da matéria tributavel no prazo de 30 dias a contar da data da sua citagdo
no processo de execugao fiscal.
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Finalmente, o STA conclui sustentando que a rejeicdo desse pedido por parte da
Administragdo Tributaria determinara a ineficacia da liquidagcdo de imposto.

SUPREMO TRIBUNAL ADMINISTRATIVO (STA)
ACcORDAO DE 10 DE MARGO DE 2010, PROCESSO N.° 01/09

No presente acdérddo, o STA foi chamado a pronunciar-se sobre a conformidade
com o Direito Comunitario das disposicdes de Direito interno portugués e da
Convengdo para Evitar a Dupla Tributacdo celebrada entre Portugal e Espanha
(“CEDT Portugal/Espanha”), que previam a tributacdo em sede de IRC e de ISDA
dos dividendos distribuidos por uma sociedade residente em Portugal a uma
sociedade com domicilio fiscal em Espanha e sem estabelecimento estavel em
Portugal, mediante retencdo na fonte a titulo definitivo a taxa de 15%, ao
contrario do que sucederia se esta sociedade fosse residente em Portugal para
efeitos fiscais.

Ndo obstante a tributacdo daqueles rendimentos estar em conformidade com o
disposto na CEDT Portugal/Espanha, o STA considerou necessaria a pronuncia do
Tribunal de Justica das Comunidades Europeias (“TIJCE”), por entender haver
duvidas fundadas quanto a conformidade da referida tributacdo com os principios
comunitarios da ndo discriminacdo, da liberdade de estabelecimento e da livre
circulagdo de capitais, consagrados no Tratado da Unido Europeia, bem assim com
disposto no artigo 5.° da Directiva n.° 90/435/CEE, do Conselho, de 23 de Julho
de 1990.

De facto, a admissibilidade da tributacdo desses rendimentos é duvidosa tendo ja
o TICE entendido, em Acdrddo de 14 de Dezembro de 2006, proferido no ambito
do Processo C-170/05, (Acorddo Denkavit), que os artigos 43.° e 48.° do Tratado
da Unido Europeia se opdem a que a legislagdo de um dos Estados Membros
determine a tributagdo dos dividendos distribuidos por uma filial residente nesse
Estado membro a sociedade-mde ndo residente, ao passo que isenta, quase
totalmente, as sociedades-mae residentes dessa tributagdo, mesmo nos casos em
que essa tributacdo decorra de uma convencao fiscal celebrada entre o Estado-
Membro em causa e outro Estado-Membro, que autoriza essa retengdao na fonte,
prevendo a possibilidade de imputar no imposto devido neste outro Estado o
encargo suportado em aplicacdo da referida legislagdo nacional, quando uma
sociedade-mde estd impossibilitada, neste outro Estado-Membro, de proceder a
imputacdo prevista na referida convengao.

Deste modo, o STA determinou o reenvio prejudicial do processo para o TICE.

IV - JURISPRUDENCIA COMUNITARIA

CONCLUSOES DA ADVOGADA-GERAL
PROCESSO N.° C-105/08 - 25 pE MARGO DE 2010

No ambito da presente accdo de incumprimento, a Comissdo Europeia acusa a
Republica Portuguesa de tributar os juros obtidos em Portugal por instituices
financeiras ndo residentes de uma forma mais gravosa do que os juros obtidos em
Portugal por instituigdes financeiras residentes.

No entendimento da Comissao Europeia, a tributagao dos juros transfronteirigos,
através da retencdo na fonte sobre os rendimentos iliquidos, sem possibilidade de
deducdo dos custos de refinanciamento associados a concessdo dos empréstimos,
ao contrario do que sucede estando em causa juros auferidos por instituicdes
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financeiras residentes, consubstancia uma discriminacdo das instituicdes
financeiras ndo residentes em Portugal, ainda que a taxa de retengdo aplicavel as
instituicGes financeiras ndo residentes seja inferior a aplicavel as instituigdes
financeiras residentes.

A Advogada-Geral Juliane Kokot entende que a questdo objecto do presente
processo deve ser enquadrada como uma possivel violagdo do artigo 49.° do TUE,
por consubstanciar uma restricdo a liberdade de prestagdo de servigos.

No entanto, a Advogada-Geral entende que, em fungdo das regras sobre o 6nus
da prova, a presente acgdo deve ser julgada improcedente.

Por um lado, este entendimento resulta do facto de a Comissdao Europeia ndo ter
logrado demonstrar a existéncia de uma discriminacdo na tributacdo das
instituicGes financeiras ndo residentes, por ndo ser admissivel que estas
instituicdes deduzam os custos incorridos para a obtencdo dos rendimentos em
causa (designadamente, os custos de refinanciamento), ao contrario do que
sucede com as instituicdes financeiras residentes, ndo obstante aquelas serem
sujeitas taxa de retencdo na fonte inferior a aplicavel as instituicbes financeiras
residentes, na medida em que apenas apresentou para fundamentar essa
discriminacdo calculos hipotéticos.

Por outro lado, a Advogada-Geral entende que, ainda que fosse possivel basear o
incumprimento no facto de, independentemente dos custos de refinanciamento, as
normas portuguesas tornarem mais dificil para as instituicdes financeiras com
sede noutro Estado-Membro concorrer com as instituicdes residentes e aceder ao
mercado portugués, o facto de a Comissdo Europeia ndo ter invocado tal
argumento, impede que o TJCE o venha a considerar na sua decisao final.

Ndo obstante propor a improcedéncia da presente acgdo com os fundamentos
acima referidos, a Advogada-Geral admite que a estrutura do imposto que incide
sobre os juros pagos a instituicdes financeiras ndao residentes pode consubstanciar
um obstaculo consideravel a liberdade de prestacdo de servigos, caso se
demonstre que a taxa de imposto inferior aplicavel aos juros pagos ao exterior
ndo é suficiente para compensar a desvantagem decorrente do facto de ndo ser
concedida as instituicGes financeiras ndo residentes a possibilidade de dedugdo
dos custos em que incorreram para obtencdao dos rendimentos.
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I - NATIONAL LEGISLATION

PARLIAMENT
LAW No. 2/2010 oF 15 MARCH

This Law amends article 22 of Cdédigo do Imposto Sobre o Valor Acrescentado
("CIVA" -VAT Code) with regard to the VAT refund framework, and sets out new
time limits for the Direccdo-Geral dos Impostos ("DGCI") (General Directorate of
Taxes) to pay the tax refund.

VAT refunds shall be paid by DGCI until the end of the 2nd month following the
month of submission of the refund application, save in the case of taxable persons
covered by the monthly refund scheme, in which case refunds shall be made
within 30 days from submission of that application.

Taxable persons who wish to register for the monthly refund scheme should apply
by providing the relevant data electronically through the DGCI site until the end of
the month of November of the year before the one in which the registration is to
take effect and are obliged to remain in the monthly VAT scheme for a year.

DGCI is now only entitled to demand that a suitable security be provided where
the amount to be refunded exceeds EUR 30,000.00, instead of EUR 1,000.00 as
before.

The change of the general time limit for refund applies to applications for refund
submitted as of 1 July 2010.

II - ADMINISTRATIVE INSTRUCTIONS

GENERAL DIRECTORATE OF TAXES
PERSONAL INCOME TAX (IRS) SERVICES
BINDING INFORMATION NoO. 6067 /09 OF 24 MARCH

This Binding Information addresses the tax treatment of the allocation to an
activity of equipment lent and purchased under a financial lease agreement.

The understanding of the Tax Administration is that where the use of assets
intended for the pursuit of an activity falling within category B of the Corporate
Income Tax (IRS) occurs under a loan for use agreement, the expenses relating to
the maintenance and conservation of those assets are treated as costs for the
purposes of the determination of the class B taxable profit for IRS, which is not
the case with the costs arising from ownership of the assets, such as rents and
amortisations.



GENERAL DIRECTORATE OF TAXES
CORPORATE INCOME TAX (IRC) SERVICES
BINDING INFORMATION NO. 2010 000157 oF 19 MARCH

Following the amendments to the Corporate Income Tax (IRC) Code and to the
legal framework of amortisations and depreciations in connection with IRC made
by Decree-Law No. 159/2009 of 13 July and by Regulating Decree No. 25/2009 of
14 September, in this Binding Information, DGCI hereby gives its opinion on the
possibility to deduct the purchase or production cost of small value assets in the
taxation period where the accounting amortisation of the small value assets
occurs in accordance with their useful life period, as provided for in articles 33 of
the IRC Code and 19 of Regulating Decree No. 25/2009 of 14 September.

Inasmuch as the wording of the provisions under consideration retains the
essential elements that were already present in the legal framework previously in
force, adopted by Regulating Decree No. 2/90 of 12 January, the Tax
Administration considers that, as was the case before, the tax deduction of the
entire purchase or production cost of small value assets is only permitted where
the taxable person regards such cost, in full, as accounting costs in a single
taxation period. This deduction scheme is not applicable where the useful life
period of the small value assets is more than one year.

GENERAL DIRECTORATE OF TAXES
PERSONAL INCOME TAX (IRS) SERVICES
BINDING INFORMATION NO. 3919/2008 OF 12 MARCH

The Tax Authorities clarify its understanding that capital gains arising from the
transfer for valuable consideration of a building lease relating to an immovable
property for the permanent residence of the taxable person or of his or her family,
may, for IRS purposes, benefit from the reinvestment scheme, should they
comply with all over requirements provided for in 10(5)(a) of the IRS Code.

III - NATIONAL CASE-LAW

SUPREME ADMINISTRATIVE COURT (SAC)
JUDGMENT OF 17 MARCH 2010, CAsSe No. 0999/09

In this judgment, the SAC analysed the possibility of a secondary debtor
requesting the review of the taxable income established by indirect methods, even
where that request is made after the term within which the original debtor could
request that review.

On the one hand, the SAC states that, inasmuch as article 22(4) of the Lei Geral
Tributaria ("LGT") (General Tax Law) enshrines a principle of equality of the
means of protection of the secondary debtor and of the original debtor, it should
be admitted that the subsidiary debtor is entitled to request the review of the
taxable matter determined by indirect methods, in accordance with article 91 of
the LGT, in those cases in which the challenge of the amount of the taxable
income in court depends on the prior request to review that income.

On the other hand, the SAC states that the secondary debtor is entitled to request
the review of the taxable income within 30 days from the date he or her is served
with the enforcement proceedings.

Finally, the SAC concludes that the rejection of the request by the Tax
Administration implies the invalidity of the tax assessment.
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SUPREME ADMINISTRATIVE COURT (SAC)
JUDGMENT OF 10 MARCH 2010, CAsE No. 01/09

In this judgment, the SAC was requested to rule on the compliance with
Community Law of the provisions of Portuguese legislation and of the Convention
for the Avoidance of Double Taxation entered into between Portugal and Spain,
that provided for the taxation of Corporate Income Tax (IRC) and Successions and
Donations Tax (ISDA) of dividends distributed by a company resident in Portugal
to a company with tax residence in Spain without a permanent establishment in
Portugal, by withholding at source a 15% rate, unlike what would happen if this
company had tax residence in Portugal.

Despite the fact that the taxation of that income is in accordance with the
provisions of the Convention, the SAC considered that the matter should be
referred to the European Court of Justice (ECJ]), as there were reasonable doubts
concerning the compliance of such taxation with the Community principles of non
discrimination, freedom of establishment and free movement of capitals,
enshrined in the Treaty on European Union, and with the provisions of Council
Directive No. 90/435/EEC of 23 July 1990.

As a matter of fact, it is questionable whether that income is taxable; also, in its
Judgment of 14 December 2006, delivered in Case C-170/05, (Denkavit
Judgment), the ECJ ruled that Articles 43 and 48 EC preclude legislation of a
Member State providing for the taxation of dividends distributed by a subsidiary
resident in that State to a non resident parent company but which exempts almost
completely resident parent companies, even if a tax convention between the
Member State in question and another Member State, authorising that withholding
tax, provides for the tax due in other State to be set off against the tax charged in
accordance with the disputed system, whereas a parent company is unable to set
off tax in that other Member State, in the manner provided for by that convention.

Thus, the SAC referred this case to the ECJ for a preliminary ruling.

IV - COMMUNITY CASE-LAW
OPINION OF THE ADVOCATE GENERAL
CAse No. C-105/08 - 25 MARCH 2010

In connection with this action for failure to fulfil obligations, the European
Commission accused the Portuguese Republic of taxing interest received in
Portugal by non-resident financial institutions more heavily than interest received
in Portugal by resident financial institutions.

The understanding of the European Commission is that taxation of cross-border
interest, by withholding tax on gross income without any possibility of deducting
re-financing costs associated with the granting of loan, unlike the situation
provided for in the case of interest received by resident financial institutions,
discriminates against financial institutions not resident in Portugal, even where
the withholding rate applicable to non-resident financial institutions is lower than
that applicable to resident financial institutions.

Advocate General Juliane Kokot considers that the subject matter of this case
should be addressed as a possible breach of Article 49 of the Treaty on European
Union, as it amounts to a restriction on the freedom to provide services.
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However, the Advocate General is of the opinion that, based on the rules on the
burden of proof, this action should be dismissed.

On the one hand, this understanding results from the fact that the European
Commission was unable to prove the existence of tax discrimination against non-
resident financial institutions based on the fact that these institutions, unlike
resident institutions, are not allowed to deduct costs incurred with the obtaining
of the income in question (in particular, re-financing costs), despite the fact that
non-resident institutions are subject to a withholding tax lower than the one
applicable to resident financial institutions, inasmuch as the Commission merely
presented hypothetical calculations as evidence of such discrimination.

On the other hand, it is the understanding of the Advocate General that, even if
were possible to substantiate the breach with the fact that, irrespective of the re-
financing costs, Portuguese legislation make it harder for financial institutions
established in other Member States to compete with resident institutions to gain
access to the Portuguese market, the fact that the European Commission failed to
raise this argument, prevents the ECJ from taking it into consideration in its final
decision.

Despite her proposal to dismiss the action on the grounds above, the Advocate
General admits that the structure of the tax levied on interest paid to non-
resident financial institutions may constitute a considerable obstacle to the
freedom to provide services, should it be proven that the lower tax rate applicable
to the interest paid abroad is not enough to compensate the disadvantage arising
from the fact that non-resident financial institutions are not given the possibility
to deduct the costs incurred to obtain the income.
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