Newsletter

Laboral

Protecgdo das eventualidades
invalidez e velhice

Transporte Rodoviario -
organizagdo do tempo de trabalho

Planos de Pensdes

Junho2007

Portuguese Tax Firm of the Year - 2007
International Tax Review European Awards

©2005 www.gpcb.pt

GONGCALVES PEREIRA, CASTELO BRANCO

Portugués

Legislacao

Decreto-Lei n." 187/2007, D.R. n.’ 90, Série |
de 2007-05-10

Ministério do Trabalho e da Solidariedade Social
No desenvolvimento da Lei n.° 4/2007, de 16 de
Janeiro, aprova o regime de protecgdo nas
eventualidades invalidez e velhice dos beneficiarios
do regime geral de seguranga social.

Conforme mencionado na Newsletter de Maio de
2007, procedemos nesta edigdo a analise
detalhada deste diploma. Consulte, por favor a
rubrica "Legislacdo Laboral em Destaque" abaixo.

Decreto-Lei n.’ 237/2007, D.R. n.’ 116, Série |
de 2007-06-19

Ministério do Trabalho e da Solidariedade Social
Transpde para a ordem juridica interna a Directiva
n.° 2002/15/CE, do Parlamento Europeu e do
Conselho, de 11 de Margo, relativa a organizagdo
do tempo de trabalho das pessoas que exercem
actividades moveis de transporte rodoviario.
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Portaria n.’ 742/2007, D.R. n." 120, Série | de
2007-06-25

Ministérios das Finangas e da Administracéao
Publica e do Trabalho e da Solidariedade Social
Fixa os valores dos coeficientes de revalorizagdo
a aplicar na actualizagdo das remuneragées que
servem de base de calculo as pensdes iniciadas
durante o ano de 2007. Revoga a Portaria n.°
464/2006, de 22 de Maio.

Regulamento n.’ 102/2007, D.R. n." 107, Série
1 de 2007-06-04

Instituto de Seguros de Portugal

Norma regulamentar n.° 5/2007-R, que regula-
menta o ajustamento do regime de financiamento
aplicavel as responsabilidades com planos de
pensdes assumidas pelas empresas de seguros
relativamente aos seus trabalhadores.
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Resolucdo da Assembleia da Repiblica n.'
19/2007, D.R. n." 99, Série | de 2007-05-23

Assembleia da Republica

Recomenda ao Governo a criagdo de um regime
laboral, fiscal e de protecgdo social especial para
os trabalhadores das artes do espectaculo.

Legislagdo Comunitdria

Regulamento (CE) n. 311/2007 da Comissao,
de 19 de Marco de 2007

Altera o Regulamento (CEE) n.° 574/72 do
Conselho que estabelece as modalidades de
aplicacao do Regulamento (CEE) n.° 1408/71
relativo a aplicacdo dos regimes de seguranga
social aos trabalhadores assalariados, aos
trabalhadores ndo assalariados e aos membros
das suas familias que se deslocam no interior
da Comunidade

Diplomas aprovados em Gonselho de Ministros
a submeter & Assembleia da Repblica

Proposta de Lei que transpde para a ordem
interna a Directiva n.° 2003/72/CE, do Conselho,
de 22 de Julho de 2003, que completa o estatuto
da sociedade cooperativa europeia no que
respeita ao envolvimento dos trabalhadores

Esta Proposta de Lei, a submeter a Assembleia da
Republica, regula a eleigdo ou designacdo dos
trabalhadores de sociedades cooperativas
europeias, em complemento do respectivo
estatuto, estabelecendo disposigdes especificas
com vista a garantir que a constituicdo de uma
sociedade cooperativa europeia ndo conduza a
abolicdo ou redugdo das praticas de envolvimento
dos trabalhadores existentes nas cooperativas
participantes na sua constituigdo.

Proposta de Lei que altera o Decreto-Lei n.° 84/99,
de 19 de Margco, relativo a liberdade sindical dos
trabalhadores da Administragao Publica

Esta Proposta de Lei, a submeter a Assembleia da
Republica, visa fixar o critério a que deve obedecer
a atribuigdo, aos membros dos corpos gerentes
das associagdes sindicais, do direito de um crédito
de quatro dias remunerados por més para o
exercicio das suas fungdes sindicais, sem prejuizo
de, por regulamentacgdo colectiva negocial,
poderem vir a ser definidos outros critérios, colma-
tando uma lacuna no regime vigente. Assim,
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o critério proposto vem fixar em um trabalhador
por cada duzentos associados da respectiva
associacdo sindical, até ao limite de cinquenta
trabalhadores, o nimero daqueles que podem
usufruir daquele direito.

Reforma da Administragdo Publica - Proposta de
Lei que estabelece os regimes de vinculagao, de
carreiras e de remuneragoes dos trabalhadores
que exercem fungdes publicas

Séo definidas duas modalidades de vinculagdo: a
nomeacao e o contrato de trabalho em funcgGes
publicas. A nomeacdo é reservada as carreiras em
que se assegurem fungdes habitualmente
designadas como sendo de soberania: defesa,
seguranga, informagdes de seguranga, investigagao
criminal, inspecgdo e representagao externa. Sao
igualmente nomeados os juizes e magistrados do
Ministério Publico. O contrato de trabalho em
fungdes publicas, aplicdvel nas demais situagoes,
terd um regime aproximado ao do Cddigo do
Trabalho, com as adaptagdes necessdrias a
salvaguarda dos interesses publicos a prosseguir.
Quanto aos funcionarios no activo é fixado o
necessario regime de transicdo, garantindo-se que
mantém os actuais regimes de cessacdo da relacdo
de trabalho, de mobilidade especial e de protecgao
social proprios da nomeagdo definitiva.

Em matéria de remuneragdes pretende promover-se
a equidade por via da consagragdo de uma tabela
remuneratéria Unica e através da racionalizagdo do
sistema de suplementos. S&do ainda instituidos
prémios de desempenho tendo em vista estimular
0 mérito premiando os trabalhadores que obtenham
os mais elevados niveis de avaliagdo. Relativamente
as remuneragdes, as regras de transigdo previstas
asseguram que nenhuma remuneracdo é diminuida
e todas estardo sujeitas as actualizagbes anuais que
vierem a ser feitas.

Obrigacdes

Comunicacdo da celebragdo e cessagao de
contratos a termo a Inspecgdo-Geral do Trabalho

Nos termos do disposto no artigo 133.° do
Coédigo do Trabalho, o empregador deve
comunicar trimestralmente a Inspecgdo-Geral do
Trabalho a celebragdo (com indicagdo dos
respectivos fundamentos legais) e a cessagao
dos contratos a termo.

Comunicacdo da realizagdo de trabalho
suplementar

Nos termos do n.° 6 do artigo 204.° do Cédigo
do Trabalho, o empregador deve enviar a
Inspecgdo-Geral do Trabalho, até ao final do més



de Julho de cada ano, a relagdo nominal dos
trabalhadores que efectuaram trabalho
suplementar durante o semestre anterior, com
discriminagdo do niumero de horas prestadas ao
abrigo dos n.%s. 1 ou 2 do artigo 199.° visada pela
comissao de trabalhadores ou, na sua falta, em
caso de trabalhador filiado, pelo respectivo
sindicato.

Jurisprudéncia

Acdrdao n.' 275/2007, D.R. n." 1135, Série Il de
2007-06-18

Tribunal Constitucional

Julga inconstitucional, por violagdo do principio da
proporcionalidade, conjugado com o artigo 59.9, n.°
1, alinea e), da Constituicdo da Republica Portuguesa,
a norma do artigo 61.9, n.° 1, do Decreto-Lei n.°
119/99, de 14 de Abril, interpretado no sentido de
que o incumprimento do prazo de 90 dias
consecutivos a contar da data do desemprego para
o interessado requerer a Segurancga Social a
atribuicdo do subsidio de desemprego determina a
irremediavel preclusdo do direito global a todas as
prestagbes a que teria direito.

A presente apreciacdo de constitucionalidade é
feita ainda no ambito de aplicagdo do Decreto-
Lei n.© 119/99, de 14 de Abril e ndo tem forga
obrigatéria geral.

No entanto, é de notar que a regra agora
considerada inconstitucional, entdo vertida no artigo
61.9, n.2 1, do mencionado Decreto-Lei n.° 119/99
encontra-se igualmente prevista no artigo 72.° da
Lei n.© 220/2006, de 3 de Novembro.

Assim, € de prever que o regime de exigéncia de
que o requerimento para o interessado requerer
a Seguranca Social a atribuicdo do subsidio de
desemprego no prazo de 90 dias consecutivos a
contar da data do desemprego, venha a sofrer
alteragdes significativas num futuro (que se
pretende) préximo.

Acdrdao n." 181/2007, D.R. n.* 109, Série II
de 2007-06-06

Tribunal Constitucional

Nao julga inconstitucionais as normas dos n.%s 2
e 3 do artigo 18.9 da Lei n.° 28/98, de 26 de
Junho, interpretadas no sentido de permitirem a
previsdo de uma compensacdo, a titulo de
promogao e valorizagdo profissional, a pagar ao

anterior clube empregador pelo clube que, apds
a cessagdo do contrato com aquele, contrate
jogador profissional de futebol.

Acérdao do Supremo Tribunal de Justica, de
2007-06-06

Baixa de categoria - Diminuicdo de retribuicdao

A baixa de categoria e a diminuigdo da retribuicdo
constituem justa causa para o trabalhador resolver
o contrato de trabalho. No entanto, a lei ndo exige
que o trabalhador, ao resolver o contrato com
invocagdo de justa causa, atribua a rescisdo
efeitos imediatos. O facto de o trabalhador ter
dado um aviso prévio de 60 dias ndo é suficiente,
sé por si, para considerar que a resolugdo foi
operada sem justa causa.

Jurisprudéncia Gomunitaria

Processo C-437/05: Despacho do Tribunal de
Justica (Quinta Secgdo) de 11 de Janeiro de 2007
(pedido de decisdo prejudicial do Okresni soud v

_eském Krumlov_ - Republica Checa) - Jan

Vorel/Nemocnice _esk_ Krumlov («Artigo 104.°,
n.° 3, primeiro paragrafo, do Regulamento de
Processo - Politica social - Protecgdo da seguranga
e da saude dos trabalhadores - Directivas
93/104/CE e 2003/88/CE - Conceito de "tempo
de trabalho" - Periodos de inactividade no ambito
de permanéncias asseguradas por um médico no
local de trabalho - Qualificagdo - Incidéncia na
remuneracao do interessado»)

Nos termos deste acérddo deve entender-se que
as normas europeias constantes das Directivas
citadas relativas ao tempo de trabalho devem ser
entendidas no sentido de que séo contrarias as
disposigdes nacionais nos termos das quais as
permanéncias que um médico realiza segundo o
regime de presenca fisica no préprio local de
trabalho mas durante as quais ndao exerce
nenhuma actividade real, ndo sdo consideradas
na integra "tempo de trabalho" na acepgdo das
referidas Directivas. Ou seja, tais periodos deverdo
ser considerados tempo de trabalho.

Tais disposicGes néo sdo, contudo, contrarias as
disposigGes internas de um Estado-Membro que,
para efeitos de remuneragdo do trabalhador, tome
em conta de forma diferente os periodos em que
sdo realmente realizadas prestagdes de trabalho
e aqueles durante os quais nenhum trabalho
efectivo é realizado, desde que esse regime
assegure na integra o efeito Gtil dos direitos
conferidos aos trabalhadores pelas referidas
directivas destinados a assegurar a protecgdo
eficaz da sua salde e da sua seguranca.
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Processo C-270/05: Acérddo do Tribunal de
Justica (Primeira Secc¢do) de 15 de Fevereiro de
2007 (pedido de decisao prejudicial do Areios
Pagos - Grécia) - Athinaiki Chartopoiia AE/L.
Panagiotidis e o. («Despedimentos colectivos
- Directiva 98/59/CE do Conselho - Artigo 1.9,
n.° 1, alinea a) - Cessagao das actividades do
estabelecimento por iniciativa da entidade
patronal - Conceito de "estabelecimento">»)

A Directva 98/59/CE do Conselho, de 20 de Julho
de 1998, relativa a aproximagéo das legislagbes
dos Estados-Membros respeitantes aos despe-
dimentos colectivos, designadamente o seu artigo
1.9, n.° 1, alinea a), deve ser interpretada no
sentido de que uma unidade de produgdao como
a que estd em causa no processo principal é
abrangida pelo conceito de «estabelecimento»
para efeitos de aplicagdo desta Directiva.

Legislacao Laboral em destaque

Decreto-Lei n." 187/2007, de 10 de Maio - Novo regime
juritico de proteccao nas eventualidades invalidez e
velhice do regime geral da seguranca social

1. Vigéncia

Entrou em vigor no passado dia 1 de Junho, o
Decreto-Lei n.© 187/2007, de 10 de Maio, que
estabelece o novo regime juridico de protecgdo
nas eventualidades invalidez e velhice do regime
geral da seguranca social.

2. Principais Objectivos

- Promogéo da sustentabilidade a longo prazo do
sistema da seguranga social;

- Consagracdo do principio do envelhecimento
activo;

- Concretizagdo das medidas mais adequadas para
enfrentar os riscos do envelhecimento demografico.

3. Principais alteragoes
3.1. Montante das pensdes

i) Introdugdo do Factor de Sustentabilidade no
célculo das pensoes

O Factor de Sustentabilidade resulta da relagdo
entre a esperanga média de vida em 2006 e aquela
que vier a verificar-se no ano anterior ao do
requerimento da pensdo (o indicador da esperanca
média de vida serd publicado anualmente pelo
Instituto Nacional de Estatistica).

O montante da penséo estatutdria sera igual ao
produto da Remuneragdo de Referéncia (conside-
rando toda a carreira contributiva até ao maximo
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de 40 anos) pela Taxa Global de Formagdo da
Pensdo (2,3% a 2% por cada ano civil com registo
de remuneragdes dependendo da carreira
contributiva do beneficiario) e pelo Factor de
Sustentabilidade.

O Factor de Sustentabilidade sé se aplicara as
pensdes cuja data a que se reporta o respectivo
inicio seja posterior a 31 de Dezembro de 2007.

ii) Aceleracdo do periodo de passagem a nova
férmula de célculo das pensdes

Mantém-se no entanto, em vigor, a semelhanga do
regime anterior, regras especiais para o calculo das
pensoes dos beneficidrios inscritos até 31 de Dezembro
de 2001 e a partir de 1 de Janeiro de 2002.

iii) Limites maximos das pensées

Consagra-se o principio de limitagdo de pensdes de
montante elevado, prevendo-se a limitagdo superior
das pensoes a 12 vezes o Indexante de Apoio Social
(IAS) mas garantindo-se em algumas situagdes a
ndo aplicabilidade da limitagdo entre as quais, com
alguns condicionalismos, as pensées calculadas e
atribuidas ao abrigo de legislagdo anterior.

3.2. Reforco da proteccdao na eventualidade de
invalidez absoluta

A protecgdo na eventualidade de invalidez absoluta
(incapacidade permanente e definitiva para a
obtencgdo de quaisquer meios de subsisténcia
resultantes do exercicio de qualquer profissdo ou
trabalho) é reforcada nos seguintes termos:

i) Na redugao do prazo de garantia face ao prazo
de garantia estabelecido para a invalidez relativa;
ii) Nao aplicagdo do Factor de Sustentabilidade
no momento da convolagdo da pensdo por
invalidez em velhice verificadas as condigdes
legalmente estabelecidas;

ii) Fixagdo de nova regra em matéria de minimos
sociais tendo em vista, de forma gradual, a
aproximagdo em 2012 do valor minimo da
pensdo ao correspondente ao valor minimo da
pensdo por velhice.

3.3. Incentivos ao envelhecimento activo

i) Os beneficiarios com carreiras acima de 46 anos,
que se reformem durante o periodo de transigéo
para as novas regras de calculo da penséo, tém a
possibilidade de optar pela nova férmula de célculo
quando esta lhes seja mais favoravel;

ii) Sdo considerados todos os anos da carreira ainda
que superiores a 40 para efeitos de ponderagao
do periodo contributivo;

iii) Nova forma de bonificagdo das pensdes (0,33%
a 1% de bonificagdo) que passa a ser atribuida por
cada més efectivo de trabalho adicional apos a idade
de reforma e tendo em conta a carreira contributiva.
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3.4. Cumulacao de pensdées com rendimentos
do trabalho

S3o estabelecidas novas regras quanto a cumulacdo
de pensdes com rendimentos de trabalho:

i) A pensdo de invalidez absoluta ndo é cumulavel
com rendimentos do trabalho;

ii) A pensdo de velhice resultante da convolagdo
de pensdo de invalidez absoluta ndo é cumulavel
com rendimentos do trabalho;

ii) A pensdo antecipada de velhice ndo é cumulavel
com rendimentos do trabalho prestado a qualquer
titulo na mesma empresa ou grupo empresarial
por um periodo de 3 anos a contar da data de
acesso a pensao.

O exercicio de actividade profissional em violagdo
do disposto supra determina a perda do direito a
pensdo e a restituicdo dos montantes pagos a esse
titulo durante o periodo de exercicio de actividade.

Nas situagbes de reforma antecipada tal como
indicadas em iii) supra, a entidade a quem seja
prestado o servico serd solidariamente responsavel
pela devolugéo das prestagdes recebidas desde
que a situacdo seja do seu conhecimento.

3.5. Reforma antecipada
i) Em geral

E levantada a suspens&o do regime de flexibilizacdo
da idade de velhice permitindo-se a reforma

Gontactos

LISBOA

Praga Marqués de Pombal, 1-8° ¢ 1250-160 Lisboa
Tel. (351) 21 355 3800 ¢ Fax (351) 21 353 2362
lisboa@gpcb.pt « www.gpcb.pt

antecipada ao beneficidrio com idade igual ou
superior a 55 anos que, tendo cumprido o prazo
de garantia (15 anos), tenha completado 30 anos
civis de registo de remuneragdes a data em que
perfaz 55 anos.

A taxa global de reducdo da pensdo passa a
corresponder a 0,5% por cada més de antecipagdo
da reforma o que significa uma penalizagdo anual
superior em 1,5% a taxa de redugéo prevista no
regime anterior.

A taxa global de reducdo é reduzida em 12 meses
(6%) por cada periodo de 3 anos de registo de
remuneragdes que exceda os 30.

E permitido aos beneficidrios com penséo
antecipada, que tenham cessado a sua actividade,
continuar a contribuir para efeito de acréscimo
do montante da penséo.

i) SituagOes especiais

O tratamento das situagOes de antecipagdo da
reforma por motivo da natureza da actividade
exercida, por razdes conjunturais e nas situagées
de desemprego involuntdrio sdo remetidas para
legislagdo complementar.

O montante destas pensGes ndo estara sujeito a
taxa global de reducgdo indicada em i), sendo
calculado nos termos gerais com as particularidades
que venham a ser estabelecidas em lei especial.

PORTO

Avenida da Boavista, 3265-3.3 ¢ 4100-137 Oporto
Tel. (351) 22 616 6920  Fax (351) 22 616 6949
porto@gpcb.pt ¢ www.gpcb.pt

GONGCALVES PEREIRA, CASTELO BRANCO & ASSOCIADOS, RL Sociedade de Advogados de Responsabilidade Limitada
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A presente Newsletter foi
elaborada pela Gongalves Pereira,
Castelo Branco & Associados com
fins exclusivamente informativos,
ndo devendo ser entendida como
forma de publicidade.

A informacado disponibilizada bem
como as opinides aqui expressas
sdo de caracter geral e ndo
substituem, em caso algum,

o0 aconselhamento juridico para
a resolugdo de casos concretos,
ndo assumindo a Gongalves
Pereira, Castelo Branco

& Associados qualquer
responsabilidade por danos que
possam decorrer da utilizagdo
da referida informagdo. O acesso
ao conteldo desta newsletter
ndo implica a constituicdo

de qualquer tipo de vinculo

ou relagdo entre advogado

e cliente ou a constituigao

de qualquer tipo de relagdo
juridica. A presente newsletter
é gratuita e a sua distribuigdo
é de caracter reservado,
encontrando-se vedada a sua
reprodugdo ou circulagdo ndao
expressamente autorizadas.

Junho2007
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Legislation

Decree-Law no. 187/2007, D.R. (Didrio da
Repiiblica - Official Journal of the Portuguese
Republic) no. 90, 1st Series of 2007-05-10

Ministry for Labour and Social Solidarity
Developing Law no. 4/2007 of 16 January and
adopting protection measures in case of disability
and old age of beneficiaries of the general social
security scheme.

As mentioned in our Newsletter of May 2007, in
this issue, we shall analyse this Decree-Law in
detail. Please refer to "Labour Law in Detail" below.

Decree-Law no. 237/2007, D.R. no. 116, 1st
Series of 2007-06-19

Ministry for Labour and Social Solidarity
Transposing into Portuguese law Directive
2002/15/EC of the European Parliament and of
the Council of 11 March 2002, on the organisation
of the working time of persons performing mobile
road transport activities.
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Ministerial Order no. 742/2007, D.R. no. 120,
1st Series of 2007-06-25

Ministry of Finances and Public Administration
and Ministry for Labour and Social Solidarity

Fixing the revaluation coefficients applicable to
update remunerations on the basis of which
pensions beginning in 2007 are to be calculated and
repealing Ministerial Order no. 464/2006 of 22 May.

Regulation no. 102/2007, D.R. no. 107, 2nd
Series of 2007-06-04

Instituto de Seguros de Portugal (Portuguese
Insurance Institute)

Regulatory provision no. 5/2007-R, regulating the
adjustment of the financing scheme applicable to
pension plan liabilities assumed by insurance
companies with regard to their employees.

Parliament Resolution no. 19/2007, D.R. no. 99,
1st Series of 2007-05-23

Parliament
Recommending the Government to set up a special



©2005 www.gpcb.pt

Term contracts

Overtime work
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employment, tax and social protection legal
framework applicable to performing art employees.

Community Legislation

Commission Regulation (EC) no. 311/2007 of
19 March 2007

Amending Council Regulation (EEC) no. 574/72
laying down the procedure for implementing
Regulation (EEC) no. 1408/71 on the application
of social security schemes to employed persons,
to self-employed persons and to members of
their families moving within the Community.

Legislation approved by the Gouncil of Ministers
to be submitted to the parliament

Legislative Proposal transposing into Portuguese
law Council Directive no. 2003/72/EC of 22
July 2003, supplementing the Statute for a
European Cooperative Society with regard to the
involvement of employees

This legislative proposal, to be submitted to the
Parliament, regulates the election or appointment
of employees of European cooperative societies
supplementing their Statutes and lays down
special provisions aimed at ensuring that the
establishment of a European cooperative society
does not entail the disappearance or reduction of
practices of employee involvement existing within
the entities participating in the establishment of
such European cooperative society.

Legislative proposal amending Decree-Law no.
84/99 of 19 March, on civil servants' trade
union freedom

This legislative proposal to be submitted to the
Parliament, establishes the criteria for the conferral
of a right to four paid days per month to members
of trade unions' management bodies to carry on
trade union activity; this notwithstanding, other
criteria may be established by collective bargaining,
filling a gap in the legal framework currently in
force. Thus, in accordance with the criteria
proposed, one out of two hundred associates of
the relevant trade union association, up to a
maximum of fifty employees, may exercise the
right referred to above.

Public Administration Reform - Legislative
proposal laying down the conditions of the
employment relation, career and pay of
employees performing public functions
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Two types of relation are established: the
appointment and the employment contract for
public functions. The appointment is reserved for
careers relating to functions that are normally
associated to sovereignty: defence, security,
security information, criminal investigation,
inspection and external representation. Judges
and magistrates of the public prosecutor are also
appointed. The employment contract for public
functions, applicable in all other situations shall
be governed by provisions similar to those of the
Employment Code, with the modifications
required to protect the public interest pursued.
The legal framework of the transition of the
officials in service is also laid down, with the
guarantee that the rules concerning the termina-
tion of the employment relation, special mobility
and social protection that are peculiar to the
permanent appointment remain in force.

As far as pay is concerned, equity is promoted by
way of the establishment of a single pay scale and
the rationalization of the system of complementary
pay. Furthermore, performance premiums are
provided for to promote merit, rewarding employees
with the highest assessment rates. As regards pay,
transition rules provided for ensure that pay is
not reduced and that each employee's pay shall
be subject to the annual updates which may come
to be made.

Obligations

Communication of the entering into and termination
of term employment contracts to the Inspectorate
General for Lahour

Under article 133 of the Labour Code, employers
are required to quarterly inform the Inspectorate
General for Labour of the entering into (and the
legal grounds thereof) and the termination of term
employment contracts.

Communication of overtime work

Under Article 204 (6) of the Labour Code,
employers are required to send to the Inspectorate
General for Labour until the end of the month of
July of each year, the list of the employees who
performed overtime work in the previous semester,
stating the number of hours worked under Article



199 (1) or (2), confirmed by the works council or,
in the case of employees who are members of
trade unions, by the relevant trade union.

Case-law

Judgment no. 275/2007, D.R. no. 115, 2nd
Series of 2007-06-18

Constitutional Court

The court held to be unconstitutional, on the
grounds of breach of the principle of proportionality,
combined with Article 59 (1) (e) of the Portuguese
Republic, the rule set out in Article 61 (1) of
Decree-Law no. 119/99 of 14 April, interpreted as
meaning that the non compliance with the
consecutive 90-day time limit from the date of
unemployment for the application for unem-
ployment benefits, determines the loss of the right
to all payments to which the person in question
would otherwise be entitled.

This analysis was still made when Decree-Law
no. 119/99 of 14 April was in force and it is not
generally binding.

However, it should be noted that the rule now
deemed unconstitutional, enshrined in Article 61
(1) of Decree-Law no. 119/99, referred to above,
is also laid down in Article 72 of Law no.
220/2006 of 3 November.

As such, it is to be expected that the requirement
that the application for the unemployment benefit
be submitted to the Social Security within 90
consecutive days from the date of unemployment,
will be significantly amended in the (hopefully)
near future.

Judgment no. 181/2007, D.R. no. 109, Series
2nd of 2007-06-06

Constitutional Court

The court did not hold to be unconstitutional the
rules of Article 18 (2) and (3) of Law no. 28/98
of 26 June, interpreted as meaning that provision
may be made for a compensation, meant as
professional promotion and valuation, payable to
the former employer club by the club that hires
the professional football player after termination
of the contract with the former.

Judgment of the Supreme Court of Justice of
2007-06-06

Downgrading - Reduction of pay

The downgrading and reduction of pay are just
causes for termination of the employment contract
on the initiative of the employee. However, for
such purposes, the law does not require that upon
such termination with just cause, the employee
specify that termination is effective immediately.
The fact that the employee gave 60 days notice
is not, in itself, enough to deem that there was
no just cause for the termination.

Community Gase-law

Case C-437/05: Order of the Court (Fifth
Chamber) of 11 January 2007 (reference for a
preliminary ruling of the Okresni soud v _eském
Krumlov_ - Czech Republic) - Jan Vorel v
Nemocnice _esk_ Krumlov («First subparagraph
of Article 104(3), of the Rules of Procedure -
Social Policy - Protection of the health and safety
of workers - Directives 93/104/EC and
2003/88/EC - Concept of working time - Periods
of inactivity during on-call duty provided by a
doctor at his place of work - Classification - Effect
on the remuneration of the person concerned »)

In accordance with the order referred to above,
it should be deemed that European provisions set
out in the above mentioned Directives on working
time, are to be interpreted as precluding national
legislation under which on-call duty performed by
a doctor under a system where he is expected to
be physically present at the place of work, but in
the course of which he does no actual work, is
not treated as wholly constituting "working time"
within the meaning of the said Directives. That
is, such time is to be counted as working time.

However, such provisions do not prevent a
Member State from applying legislation on the
remuneration of workers and concerning on-call
duties performed by them at the workplace which
makes a distinction between the treatment of
periods in the course of which work is actually
done and those during which not actual work is
done, provided that such a system wholly
guarantees the practical effects of the rights
conferred on workers by the said directives in
order to ensure the effective protection of their
health and safety.

Case C-270/05: Judgment of the Court (First
Chamber) of 15 February 2007 (reference for a
preliminary ruling of Areios Pagos - Greece) -
Athinaiki Chartopoiia AE/L. Panagiotidis and
Others («Collective redundancies - Council
Directive 98/59/EC - Article 1(1)(a) - Termination
of the establishment's activities of the employer's
own volition - Concept of establishment»)
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Council Directive 98/59/EC of 20 July 1998 on
the approximation of the laws of the Member-
States relating to collective redundancies, in
particular Article 1(1)(a), is to be interpreted as
meaning that a production unit such as that at
issue in the main proceedings comes within the
concept of "establishment" for the purposes of
the application of that Directive.

Labour law in detail

Decree-Law no. 187/2007 of 10 May - New legal
framework of protection in case of disability and
old age of beneficiaries of the general social
security scheme.

1. Coming into effect

Decree-Law no. 187/2007 of 10 May, laying down
the new legal framework of protection of disability
and old age of the general social security scheme
came into effect on 1 June.

2. Main objectives

- Promotion of the long term sustainability of the
social security system;

- Promotion of active ageing;

- Implementation of the most appropriate
measures to face the risks relating to the ageing
of the population.

3. Main amendments
3.1. Amount of pensions

i) Introduction of the Sustainability Factor in the
calculation of pensions

The Sustainability Factor is the result of the ratio
between life expectancy in 2006 and the one
verified in the year before the one in which the
pension is requested (the life expectancy
indicator shall be published annually by the
Instituto Nacional de Estatistica (national
statistics institute)).

The amount of the pension shall be equal to the
product of the Reference Pay (taking into
consideration a full contribution career up to 40
years) and the Global Pension Formation Rate
(2.3% to 2% for each calendar year for which
contributions are registered, depending on the
contribution career of the beneficiary) and the
Sustainability Factor.

The Sustainability Factor shall only apply to
pensions beginning after 31 December 2007.
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ii) Accelaration of the transition to the new pension
calculation formula

However, like with the previous regulatory
framework, special rules for the calculation of
pensions of beneficiaries affiliated on or before
31 December 2001 and from 1 January 2002
remain in force.

iii) Maximum amount of pensions

Establishment of a principle of limitation of high
value pensions: the maximum amount of
pensions shall not exceed 12 times the Indexante
de Apoio Social (IAS) (Social Support Index);
however, in some situations, such limit shall not
apply, such as, in certain conditions, in the case
of pensions calculated and granted under the
previous legislation.

3.2. Increased protection in the cases of absolute
invalidity

Protection in cases of absolute invalidity
(permanent and definitive incapacity to obtain any
income through the pursuit of any profession or
the performance of work) is increased as follows:
i) Reduction of the guarantee period as opposed
to the guarantee period established for relative
invalidity;

ii) Non application of the Sustainability Factor at
the time of conversion of the invalidity pension
into old age pension, if all the conditions set out
in the law are fulfilled;

iii) Establishment of a new rule as regards social
minima, aiming at the gradual approximation in
2012 of the minimum value of pensions and the
minimum value of old age pensions.

3.3. Incentives for active ageing

i) Beneficiaries with more than 46-year careers
who retire during the period of transition to the
new pension calculation rules, may opt for the
new calculation formula, should this be more
favourable for them;

i) All career years, including those exceeding 40
years, shall be taken into account for the purpose
of the calculation of the contributory period;

iii) New manner of calculation of pension
bonification (from 0.33% to 1%) which is now
granted for each actual additional month of work
after retirement age and in accordance with the
contribution career.

3.4. Accumulation of pensions with employment
income

The Decree-Law lays down new rules relating to the
accumulation of pension with employment income:
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i) Absolute invalidity pension cannot be
accumulated with employment income;

i) Old age pension resulting from the conversion
of absolute invalidity pension cannot be
accumulated with employment income;

iii) Early retirement pension cannot be accumulated
with the income obtained from work performed in
any form in the same company or group of
companies for a period of 3 years from the date
of access to the pension.

The exercise of the Professional activity in breach
of the provisions above implies the loss of the right
to the pension and the restitution of the amounts
paid by reason of such pension during the period
in which such activity was being pursued.

In the cases of early retirement referred to in iii)
above, the entity to which the service is provided
shall be jointly and severally liable for the
restitution of the contributions received where
the same was aware of the situation.

3.5. Early retirement

i) General

The suspension of the pensionable age flexi-
bilisation scheme is lifted and early retirement is

permitted for beneficiaries who are 55 years old
or more and who, having fulfilled the guarantee
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period (15 years), have 30 calendar years of
contributions registered on the date such
beneficiary reaches the age of 55.

The global pension reduction rate is now 0.5%
for each month by which the pension is drawn
early, which means an annual penalty 1.5% higher
than the reduction rate provided for in the
previous regulatory framework.

The global reduction rate is reduced by 12 months
(6%) for each additional 3-year period of
contributions registered after 30 years.

Beneficiaries drawing early retirement pensions
who have stopped their activity are allowed to
continue to pay contributions in order to increase
the amount of their pensions.

i) Special situations

The situations of early retirement due to the
nature of the activity carried on, to cyclical reasons
and to involuntary unemployment shall be dealt
with in supplementary legislation.

The amount of those pensions shall not be
subject to the global reduction rate referred to
in i), but shall rather be calculated under the
general terms and with the specific provisions
established by special law.
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