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Can foreign arbitration institutions validly administer
cases in mainland China: The last update
Omar Puertas Álvarez; Ana Fernández Araluce; Jane Jin

In this article, the authors explore the presence and participation of foreign arbitration
institutions in China. While commendable efforts have been made in recent years, the
liberalization and opening up of the Chinese arbitration market is still a work-in-progress.
Through this article we will reflect on China's efforts to loosen state control over alternative
dispute resolution mechanisms: from the enactment of the Arbitration Law of the People's
Republic of China in 1994 to Supreme People's Court's shifting interpretations as to how
Chinese legislation should be applied, including as well the most recent (and certainly most
remarkable) changes in the domain of Chinese arbitration.
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1 Introduction
East Asia has long been seen worldwide as a promising region for trade and investment
and, needless to say, arbitration activity has followed East Asia's unparalleled growth
over the last twenty years. Nevertheless, while Hong Kong and Singapore have followed
closely and embraced the trends in international arbitration, mainland China has tended
to lag behind in this regard.

For quite a long time, China exhibited a lukewarm attitude towards international
arbitration and devoted significant efforts to dispelling all external disturbances that
could potentially represent a menace to the foundations of the its dispute resolution
system. Thus, drawing upon the lessons learned from the management of disputes within
its own territory, China devised a bifurcated regime for arbitration, referring to
“domestic” versus “foreign-related” arbitration. This system, unique of its kind yet still
somewhat rigid, evidences China's reluctance to loosen state control over alternative
dispute resolution mechanisms.

This system, which neither prohibits nor encourages international arbitration but rather
subjects foreign-related arbitration to judicial review before national courts while
remaining ambiguous as to whether non-Chinese institutions have the right to administer
arbitrations in China, has proved to be a double-edged sword.

Even though China wielded this sword gracefully for years, staunchly resisting the added
pressure for liberalization of the arbitration market, it seems that China is finally
releasing its tight grip on foreign-related arbitration. This is, to a large extent, the result
of the Supreme People's Court's (hereinafter, SPC) shifting interpretations  on how
Chinese legislation should be applied regarding court treatment of China-seated
arbitrations administered by foreign arbitration institutions.

The SPC's valuable yet often unpredictable input has been accompanied by parallel
efforts in terms of enhancement of international arbitration, all of which share a common
objective: to regain the trust of international arbitration practitioners in order for China
to earn its rightful place in the international arbitration community. Said efforts have
culminated in three pioneering initiatives: (i) the Administrative Measures for Business
Offices Established by Overseas Arbitration Institutions in Lin-Gang Special Area of China
(Shanghai) Pilot Free Trade Zone (hereinafter, SPFTZ Measures); (ii) the Arrangement
Concerning Mutual Assistance in Court-ordered Interim Measures in Aid of Arbitral
Proceedings by the Courts of the Mainland and of the Hong Kong Special Administrative
Region (hereinafter, Arrangement Concerning Mutual Assistance) and (iii) the
consultation draft of the revised Arbitration Law released by the Ministry of Justice of
China (hereinafter, Draft Revision of Arbitration Law).

Altogether, it appears that China has decided to change course and is now attempting
align its arbitration regime with international standards, though we must say, very
circumspectly, trying to find an optimal balance between preservation and progress. Yet,
some major issues remain unresolved in the opening up of China's arbitration market.
Recent developments may timidly signal a new direction, but there are still too many
unknowns as to whether China will rise up to the challenge in the years ahead and allow
international arbitration to ripen fully.

In this paper we will deal with these and other conundrums, trying to establish a timeline
of events that have shaped China's current mindset towards foreign-related arbitration,
from the enactment of the Arbitration Law of the People's Republic of China (hereinafter,
PRC Arbitration Law) in 1994—basic foundation on which China's arbitration system is
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built—to the most recent (and certainly most remarkable) changes in the domain of
Chinese arbitration.

2 The PRC Arbitration Law: The Beginning of a New ERA
Arbitration in China is marked by a number of distinctive and somewhat rigid features.
These “Chinese characteristics” begin with its distinct regulatory framework. 

The central piece of legislation governing arbitration in China is the PRC Arbitration Law
(1994, as amended 2017), which has undisputedly contributed to the establishment,
development and improvement of China's arbitration system. However, that being said,
there are a number of idiosyncrasies to the PRC Arbitration Law which deserve to be
singled out, for they widen the gap between the Chinese arbitration system and
international standards. 

Prior to the enactment of the PRC Arbitration Law, arbitration law in China was governed
by a plethora of often contradictory references in various laws, administrative
regulations and local regulations. Furthermore, domestic and foreign-related
arbitration were kept rigurously separate in terms of both regulation and procedure:
domestic arbitrations were administered by domestic arbitration bodies whereas
foreign-related arbitrations were administered by one of China's two only international
arbitration institutions, the China International Economic and Trade Arbitration
Commission (hereinafter, CIETAC) or the China Maritime Arbitration Commission. 

However, with the enactment of the PRC Arbitration Law, which was intended to reduce
administrative interference and unify international and domestic arbitration, China
missed out on a unique opportunity to facilitate the onshoring of foreign-related disputes
and foster arbitration as a critical dispute resolution tool. In fact, there has been little
legislative improvement in meeting the changing needs of the arbitration market since
then. Chinese authorities have showcased an ambivalent attitude towards
international arbitration and have weathered the impact of international arbitration in
China without formally meddling with the PRC Arbitration Law's text. To that end, most
of the changes proposed by the Chinese authorities have been designed primarily to
reinforce and improve the existing system while positioning international arbitration
within the context of larger policy objectives, such as China's gradual reform and
opening-up policies or the Belt and Road Initiative (BRI). 

Perhaps what is most striking about the PRC Arbitration Law is that, unlike most
jurisdictions in Asia, it chose not to mirror the UNCITRAL Model Law on International
Commercial Arbitration, meaning that it substantially deviates from the accepted
international legislative standard. Further, despite a number of promising
developments, the PRC Arbitration Law chose not to alleviate the burden on foreign-
related arbitration and instead retained a much-controversial bifurcated or “dual-track”
approach to domestic versus foreign-related disputes. The implications of this 
dichotomy (domestic versus foreign-related disputes) are substantial and they have
placed a significant burden on the development of the international arbitration market
in China over the years.

This distinction, which nearly three decades later still lingers on, coupled with the fact
that foreign arbitration institutions seem to have been left out of this dual-track
approach, has triggered an intense discussion over (i) the validity of arbitration clauses
providing for China-seated arbitrations administered by foreign institutions and (ii) the
restraints to which foreign arbitral intitutions have long been subjected within Chinese
territories. However, before considering the implications of this approach and the
prospects for foreign arbitration institutions administering arbitrations in China, some
preliminary remarks on several core provisions of the PRC Arbitration Law are in order.

First, Articles 16 and 18 of the PRC Arbitration Law have been said to discourage (and
even disqualify), if not de lege, at least de facto, international arbitrations from drawing
near China. This is because Articles 16 and 18 of the PRC Arbitration Law expressly
require that an arbitration agreement must contain a designated “arbitration
commission”, but also and especially because of the restrictive, protectionist and
inconsistent way in which this rigid framework has been interpreted and handled by the
different People's courts. 

In fact, one of the most salient features the PRC Arbitration Law is that it limits the power
of arbitral tribunals for the benefit of powers co-shared between state courts and
arbitration commissions. The most glaring example of this centralization of powers is
the fact that China has not yet embraced the well-established doctrine of kompetenz-
kompetenz. Instead, according to Article 20 of the PRC Arbitration Law,  where the
parties challenge the validity of an arbitration agreement, a request can be made to the
arbitration commission for a decision or to the People's Court for a ruling, the latter
of which would prevail in case of overlapping requests.

It should be noted, however, that, despite the peculiar wording chosen, the term
“arbitration commission” used in the PRC Arbitration Law is no different from the
commonly used term “arbitration institution”. Nevertheless, perhaps the most vexing
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challenge in dealing with the third prong of Article 16 is whether a foreign arbitration
institution like the ICC qualifies as a “designated arbitration commission” within the
meaning of the PRC Arbitration Law.

In all fairness, we must anticipate that there are no right or wrong answers to this
question. In fact, the difficulty in interpreting Article 16 of the PRC Arbitration Law is tied
to the quandary of how Article 10 should be interpreted. However, the complex
interplay between Article 10 and Article 16 of the PRC Arbitration Law is far from clear. A
restrictive (and, in our opinion, overly narrow) interpretation would be to read Article 16
together with Article 10 of the PRC Arbitration Law, thus implying that Article 16 requires
the designation of a Chinese arbitration institution. Meanwhile, those who endorse a
more liberal approach consider that Articles 10 and 16 of the PRC Arbitration Law merit a
separate reading and advise that the specification of an “arbitration commission” in
Article 16 be interpreted as only prohibiting ad hoc arbitrations. 

Nevertheless, while the status of foreign arbitration institutions remains ambiguous, the
SPC has sought to clarify its position over time and has thus acted as an agent of change,
tacitly recognizing foreign arbiration institutions as permissible arbitration institutions
that can administer “foreign-related” arbitration cases in China. 

Second, yet another shortfall in the PRC Arbitration Law is that the concepts of
“domestic”, “foreign-related” and “foreign”—all of which are at the core of China's
arbitration system—are not explicitly defined therein. While the definitions of “domestic”
and “foreign” arbitrations are relatively straightfoward, the concept of “foreign-related”
hinges upon different elements: the nationality and habitual  residence of the parties,
the legal facts of their relationship and the subject matter of the dispute. 

As we have anticipated, the importance of this distinction (domestic versus foreign-
related disputes) cannot be overestimated. Although not explicitly stated in the law, PRC
courts have adopted a simple and straightfoward approach: purely domestic disputes
must be arbitrated in China, ergo, only foreign-related disputes may be arbitrated
outside China, the application of this default approach has proved to be a much
debated and highly controversial issue. 
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3 Cases and Judicial Review of Foreign-Related Arbitration Administered By
Foreign Arbitration Institutions
Much has changed since the enactment of the PRC Arbitration Law in 1994. Still, while
commendable efforts have been made, the liberalization and opening up of the Chinese
arbitration market is still a work-in-progress.

Despite the apparent difficulty in squeezing foreign-related arbitrations within the rigid
framework of the PRC Arbitration Law, the SPC has played a leading role in moulding and
shaping the Chinese arbitration system. In fact, in order to fill the structural gaps in
the PRC Arbitration Law, from 2003 onwards the SPC has played a dual role as both the
highest judicial authority and a de facto judicial legislative power in China through the
issuance of judicial interpretations. These sporadic yet shifting judicial interpretations—
which have mostly taken the form of “replies”—have been issued to guide lower-level
Chinese courts in their application of the PRC Arbitration Law, addressing, among others,
important questions pertaining to the status of foreign arbitral institutions and the
validity of arbitration agreements providing for foreign arbitration institutions. 

It has been argued that the SPC's reservations when addressing controversial issues
originate from its hesitancy in interfering where the PRC Arbitration Law remains silent or
uses terms which are purposefully vague. However, truth is that  from initial refusal in
the Züblin case, the SPC has progressively embraced a more lenient approach towards
foreign arbitration institutions seated in China. 
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3.1 The early opinions: Züblin and Duferco cases
In 2004, in the landmark Züblin case, an arbitration clause that read “Arbitration: ICC
Rules, Shanghai shall apply” was considered invalid by the SPC for lack of designation of
arbitration institution as per Article 16 of the PRC Arbitration Law. Accordingly, the
relevant award rendered by the ICC was denied enforcement by the Chinese local court.
The rationale behind the Züblin case resonated well with the Chinese judiciary and
similar decisions soon followed suit. 

By contrast, in 2009, in the much-quoted Duferco case, the Ningbo Intermediate
People's Court upheld the enforcement of an award rendered by an ICC tribunal seated in
Beijing and did so pursuant to the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (hereinafter, New York Convention). However, it
should be noted that precisely because enforcement was supported by the local court,
the ruling did not reach the SPC and thus, the SPC was not afforded the opportunity to
provide its input.

Following the seemingly contradictory opinions in the Züblin and Duferco cases, the
debate over the validity of “foreign arbitration instution plus China seat” clauses seized
the spotlight. Unfortunately, both cases underestimate the scale of the problem. In fact,
neither decision truly addressed the issue at stake: whether a foreign arbitral institution
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can lawfully administer an arbitration seated in China. In the Züblin case the court
refused recognition and enforcement of an ICC award because the arbitration clause
failed to expressly designate an arbitration commission as required by Articles 16 and 18
of the PRC Arbitration Law. Likewise, in the Duferco case the court recognized and
enforced an ICC award because the respondent had failed to raise its jurisdictional
objection in a timely manner, thus being deemed to have waived its right to challenge
the validity of the arbitration agreement. (30)
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3.2 On the cusp of the SPC's interpretations: Shenhua Coal and Longlide cases
It was not until 2013, after years of confusion and ambiguity, that the SPC resolved to
address the real issue: whether foreign arbitration institutions can administer China-
seated arbitration cases, which, in turn, depends on whether a foreign arbitration
institution can be regarded as a “designated arbitration commission” within the wording
and meaning of Articles 16 and 18 of the PRC Arbitration Law. 

One month before Longlide was published -generally regarded as a milestone for
arbitration in China-, the SPC concluded in the Shenhua Coal case that the term
“arbitration commission” in Article 20 of the PRC Arbitration Law referred only to Chinese
arbitration institutions and hence excluded foreign arbitration institutions. Although the
SPC's reply to the Shenhua Coal case was overshadowed by the Longlide case and thus,
did not feature prominently on the radar screen of the international arbitration
literature, it called attention to serious unresolved issues regarding the dichotomy
between “arbitration commissions” and “arbitration institutions”.

First, in utter disregard of the doctrine of kompetenz kompetenz, the SPC concluded that
the decision of a London arbitral tribunal to retain jurisdiction was not binding on
Chinese courts, for “foreign arbitration institutions” are not “arbitration commissions” as
per Article 20 of the PRC Arbitration Law, and thus, Chinese courts shall hear any
application challenging the validity of agreements providing for foreign arbitration
institutions.

Second, if the term “arbitration commission” in Article 20 did not apply to foreign
arbitration institutions, the odds are that the SPC was strongly suggesting that the same
term “arbitration commission” in Article 16 of the PRC Arbitration Law should likewise
exclude foreign arbitration institutions, meaning that the latter would be barred from
administering China-seated arbitrations. 

Nevertheless, the SPC's opinion in the Shenhua Coal case was living on borrowed time. In
fact, Chinese lower courts could barely grasp the SPC's insights into the Shenhua Coal
case before cracks in the SPC's interpretation reappeared.

Immediately after the reply to the Shenhua Coal case, the Longlide case surfaced,
breaking ground on the long-standing question as to the validity of “foreign arbitration
institution plus China seat” arbitration clauses. In Longlide, the SPC adopted a different
meaning for the same term “arbitration commission” and upheld the validity of an
arbitration agreement providing for Shanghai-seated, ICC-administered arbitration. 

Nevertheless, upon a closer look, it appears that Longlide was no silver bullet and indeed
left a number of critical issues unresolved.

First, although the SPC's reply to Longlide was published as a guideline to local courts it is
not binding on the SPC itself. Therefore, it was still uncertain whether any future case
would be reviewed in the same way by the SPC. Accordingly, despite signaling a new
direction, Longlide was not meant to be a one-size-fits-all solution to all of the issues
surrounding foreign-related arbitrations in China.

Second, in Longlide, the SPC avoided or failed to clarify whether foreign arbitration
institutions fall within the definition of “arbitration commission” under Articles 16 and 18
of the PRC Arbitration Law and instead focused its reasoning on the parties' express
designation of an arbitration institution. 

Last, the SPC's reply to the Longlide case triggered an intense debate on the inconsistent,
shifting and unpredictable nature of the SPC's opinions: how could the SPC's seemingly
contradictory cases be reconciled?

Even so, a cursory review of both cases reveals that the differences between them are not
insurmountable. It should be noted that while the Longlide arbitration was seated in
Shanghai, China, the Shenhua Coal arbitration was seated in London. Thus, the most
sensible and favored explanation for the opinion in the Shenhua Coal case is that while
the SPC considered that Article 20 of the PRC Arbitration Law was not applicable to a case
administered by a foreign arbitration institution, it was in fact referring to an arbitration
seated abroad. 

Shortly after Longlide, in Beilun Licheng, a case similar to Züblin where the parties
specified that “ICC Rules of Arbitration shall apply” but failed to comply with the
requirement of a “clear and specific arbitration institution” as per Article 16 of the PRC
Arbitration Law, the SPC recognized the arbitration agreement as valid on the
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understanding that by agreeing to arbitration under the ICC rules, the parties had
accepted that the arbitration would be administered by the ICC. However, from 2013
onwards, there was a judicial vacuum concerning a harmonised approach towards the
status of foreign arbitration insittutions in China, with relevant cases being rare and the
SPC's opinion in Longlide still being subject to much debate.

3.3 Most recent judgements relaxing China-seated foreign institutional arbitrations:
is the debate settled?
While Duferco and Longlide cases have been widely interpreted as an unofficial
commitment by the Chinese judiciary to turn a new leaf and adopt a more lenient 
approach towards arbitration, there was still uncertainty as to the validity of clauses
providing for foreign institutional arbitration seated in China.

However, on a positive note, recent cases have continued to push the boundary of China's
traditional approach towards foreign institutional arbitration, endorsing the opening up
of arbitration practice in China and thus providing comfort to the international
arbitration community and giving greater effect to the parties' autonomy in choosing a
preferred institution and seat.

One of the most remarkable examples of this change of paradigm is the 2020 Daesung 
decision, which confirms that foreign arbitration institutions can lawfully administer
China-seated arbitrations. In Daesung, the arbitration agreement provided that all
disputes were to be submitted to the Singapore International Arbitration Centre (SIAC)
for arbitration in Shanghai under the SIAC Rules. In essence, the respondent argued that
the SIAC is precluded from administering China-seated arbitations and therefore the
arbitration agreement was inherently defective and fatally flawed under Chinese law. The
Shanghai No.1 Intermediate Court openly addressed the flaws of the PRC Arbitration Law
and echoed the Longlide decision while providing further clarification on the meaning of
the term “arbitration commission.”

Among the various points raised in the Daesung decision, there is one that deserves to be
highlighted, for it provides encouraging evidence of progress as of China's mindset
towards foreign arbitration institutions. The court ruled that the respondent's line of
argument for challenging the validity of the arbitration agreement was based on a narrow
and outdated vision of the “arbitration commission” concept in the PRC Arbitration Law
and concluded that the flaws and structural gaps contained therein were to be cured and
filled on the basis of the SPC's judicial interpretations. 

Another outstanding example of China's increasing receptiveness and flexibility is the
recent Brentwood Industries case (August 2020). In fact, we may even go as far as to
say that Brentwood Industries has shaken the foundations of the Chinese arbitration
market. For the first time in history, a Chinese court (Guangzhou Intermediate Court)
applied the “seat standard” to entertain an arbitral award rendered in China under the
auspices of a foreign arbitral institution (ICC-Hong Kong) as a Chinese award. 
Accordingly, the Guangzhou Court rejected recognition and enforcement under the New
York Convention or the Arrangement Concerning Mutual Enforcement (as sought by the
claimant) and instead supported that the award could and should be enforced under the
PRC Civil Procedure Law. 

Overall, the Brentwood Industries ruling calls into question many assumptions and defies
prior court decisions categorizing awards in light of the place where the foreign
arbitration institution is located. Having said that, we must acknowledge that there is no
guarantee that things will develop along the lines of Brentwood Industries in the future.
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4 Loosening the Grip on International Commercial Arbitration: Further
Developments That Open the Gate to Foreign Arbitration Institutions in
China
Parallel to the vagaries of the SPC's judicial interpretations on the the PRC Arbitration
Law, there have been two notable advancements that have significantly broadened the
choices available to the parties in China or Hong Kong -seated disputes: (i) the China
(Shanghai) Pilot Free Trade Zone (SPFTZ) and the measures in support of arbitration it has
encouraged and (ii) the execution of the Arrangement Concerning Mutual Assistance in
Court-ordered Interim Measures between mainland China and Hong Kong on April 2, 2019.

While the results of these pioneering initiatives may still be preliminary, even at this
early stage they merit positive recognition and herald a new stage in China's economic
reform and opening-up policies.

(46) 

4.1 The impact of the SPFTZ in arbitration practice
When the SPFTZ was launched nearly eight years ago, the idea was to grow Shanghai into
its full potential through an ambitious plan that would consolidate Shanghai's position as
an international financial center and trading hub by 2020, by loosening the government's
grip on foreign investment. However, it was not until 2015 that the State Council took
the first steps towards realigning the initial plan to fit the changing landscape of
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international commercial arbitration and meet the continually increasing demand for
dispute resolution services within mainland China. 

Starting in 2015, the SPFTZ emerged as an incubatory space for international dispute
resolution in China. Foreign arbitration institutions were encouraged to take root in the
SPFTZ by being allowed to set representative offices within the zone. Even so, the original
policies fell short of expectations, for they failed to bolster certainty over the role,
purpose and undertakings of foreign arbitration institutions within the SPFTZ. Foreign
arbitration institutions including the ICC, the HKIAC, the SIAC and the KCAB had already
established representative offices in the SPFTZ; however, those offices were largely
focused on promotion and logistical support, serving as liason and for marketing
purposes, rather than administering China-seated cases.

Fortunately, in mid-2019 the State Council of China decided to cater for these unfulfilled
expectations and addressed foreign arbitration institutions' concerns through drawing up
concrete and meaningful action plans regarding the New Lingang Area of SPFTZ. All
these legal tools loosely signal further policy liberalisation and invigorate the status of
foreign arbitration institutions in China, which may now be comfortable in administering
civil and commercial China-seated cases, subject to the relevant successful registrations.

In the same vein, and echoing the earlier policy adopted by the People's Government of
Shanghai Municipality, on December 28, 2020, the Beijing Municipal Bureau of Justice
issued the “Administrative Measures for Registration of Business Offices Established by
Overseas Arbitration Institutions in China (Beijing) Pilot Free Trade Zone”. These
measures, which have received the SPC's recognition and support, represent yet
another step on the road to the internationalization and liberalization of the Chinese
arbitration market. Nevertheless, both the SPFTZ Measures and the equivalent measures
for the China (Beijing) Pilot Free Trade Zone expressly provide that the business offices of
foreign arbitration institutions established thereunder may only handle foreign-related
cases. Thus, we are to assume that, for the foreseeable future, purely domestic will
continue to be arbitrated in China, presumably by Chinese arbitration institutions.
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4.2 Arrangement Concerning Mutual Assistance in Court-ordered Interim Measures
in Aid of Arbitral Proceedings
On October 1, 2019, the landmark arrangement between the SPC and the Hong Kong
Special Administrative Region (HKSAR) on interim measures in aid of arbitrations came
into force. It should be noted, however, that the Arrangement Concerning Mutual
Assistance builds on existing agreements between China and Hong Kong, further
reinforcing the political, economic and cultural ties between both regions.

In the past, Chinese courts would only grant interim measures to arbitration cases
administered by domestic arbitration institutions. Hence, China's unbending stance
placed foreign parties in a precarious position, which ultimately resulted in many parties
being concerned about the implications of entering into business with Chinese parties.

The Arrangement Concerning Mutual Assistance relaxes this severe restriction, providing
greater certainty and a much-needed sense of reassurance to foreign parties entering
into contracts with Chinese parties. Under the Arrangement Concerning Mutual
Assistance, PRC courts may grant interim relief in aid of Hong Kong seated arbitrations, so
long as they are administered by one of the following arbitral and dispute resolution
institutions and permanent offices: HKIAC, CIETAC-Hong Kong, ICC-Asia, Hong Kong
Maritime Arbitration Group, South China International Arbitration Center or eBRAM
International Online Dispute Resolution Centre.

Although it remains to be seen how it will be applied by Chinese courts, the general
consensus is that the Arrangement Concerning Mutual Assistance is a win-win situation for
all those involved: it gives Hong Kong arbitrations the added significant advantage that
its regional competitors lack and provides Chinese law firms with a golden opportunity to
gain momentum in arbitrations seated in Hong Kong. It is worth mentioning that, as of
February 9, 2021, the HKIAC had already processed 37 applications made to the PRC
courts for interim measures. These promising initial figures demonstrate that the
Arrangement Concerning Mutual Assistance is another unquestionable success for China
and a prime example of China's efforts to liberalize and streamline a once-closed and
much-regulated arbitration market.
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5 Is A Revised PRC Arbitration Law Just Around The Corner?
On July 30, 2021, the Ministry of Justice of China issued the much-awaited Revised
Arbitration Law (Draft for Comment) (hereinafter, Draft Revision) for public comments. The
arbitration community has welcomed with great interest this new endeavour to
modernise the PRC Arbitration Law, for it heralds a bright future for arbitration and
promises to bring China's legislative framework in line with international standards. If
implemented as it stands right now, the Draft Revision would bring about profound

6 
© 2022 Kluwer Law International, a Wolters Kluwer Company. All rights reserved.



changes to China's foreign-related arbitration landscape and largely mitigate the legal
uncertainties that have been hindering the opening-up of China's arbitration market to
foreign institutions.

First, the Draft Revision uses the more straightforward term “arbitration institution”
throughout its text, which is defined as any not-for-profit corporation established in
accordance with the PRC Arbitration Law—the Draft Revision requires that the arbitration
institution be registered with the Ministry of Justice or its local bodies—for resolving
contractual disputes and any other disputes over property  rights and interests. 
However, despite the remarkable developments the Draft Revision foreshadows—it
follows the lead of the SPFTZ Measures and the equivalent measures for the China
(Beijing) Pilot Free Trade Zone and allows foreign arbitration institutions to establish
branch offices within the whole territory of the PRC—, the traditional “dual-track”
approach still persists, especially since the branch offices of foreign arbitration
institutions in China may only handle foreign-related cases. Even so, if implemented, the
Draft Revision will provide comfort to foreign arbitration institutions, thus enhancing
their motivation to venture into the Chinese arbitration market.

Second, the Draft Revision proposes a review (and further loosing) of China's current
stringent requirements for the validity of an arbitration agreement. Article 16 of the PRC
Arbitration Law as it stands today provides that an arbitration agreement shall be invalid
if no concrete arbitration institution is selected. Under the Draft Revision, however, if
there is no agreement on the arbitration institution, the arbitration agreement will still
be valid. This forward-looking approach will hopefully put an end to the long
standing issue surrounding the validity of arbitration clauses providing for China-seated
arbitrations administered by foreign institutions. However, it is important to keep in
mind that the definition of “arbitration institution” under the Draft Revision only covers
the registered branch offices of foreign arbitration institutions in China and clearly leaves
out all non-registered foreign arbitration institutions, which ultimately appears to
suggest that China is imposing licensing requirements on foreign arbitration institutions
that administer China-seated arbitration. Thus, while it is too early to predict the full
impact of the Draft Revision on the status of the said registered branch offices, the
current version is a subtle play  of lights and shadows, which may create further
uncertainty and unpredictability in the outcome of arbitration proceedings and the
enforceability of the resulting award.

Third, the adoption of the “seat of arbitration” standard in determining the nationality of
an arbitral award is another key change introduced by the Draft Revision. This
approach, if adopted, would pave the way for awards issued in China under the auspices
of a foreign arbitration institution being regarded as domestic awards, thereby
facilitating their enforcement.

Last, the Draft Revision also spearheads other important changes, which attest to China's
efforts to bring Chinese arbitration pratice in line with international norms and
standards: (i) allowing ad hoc arbitration in foreign-related disputes; (ii) fully embracing
the doctrine of kompetenz-kompetenz; (iii) empowering arbitral tribunals to order interim
measures; and (iv) establishing the emergency arbitrator mechanism. The Draft Revision
is to be regarded as a necessary first step towards the building of a pro-arbitration
environment in China, but the targets it sets are not ambitious enough in certain
respects.

The Draft Revision makes commendable efforts to overcome the rigidity of the current
arbitration system and remove certain boundaries and peculiarities of the PRC
Arbitration Law that have resulted in China lagging behind in the field of international
arbitration for many years. The Draft Revision, however, simultaneously creates some new
uncertainties and fails to address several fundamental issues of concern. On the whole,
though, despite there being room for improvement and further reforms, the Draft
Revision is expected to be a major breakthrough and make a remarkable impact on
China's reputation before the international arbitration community.
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6 Conclusion
Since the enactment of the PRC Arbitration Law in 1994, China has, slowly but surely,
made tremendous progress in the field of international commercial arbitration. China
has increased, and is further increasing, the presence and participation of foreign
arbitration institutions within its arbitration market. As we have seen, the SPC's valuable
input has been key to achieving this success and it will be vital in the forthcoming years
of consolidation and growth of the Chinese arbitration market.

Still, while commendable improvement has been made—with China gaining an
increasingly firm foothold within the international arbitration community—, the
liberalization and opening up of the Chinese arbitration market is still a work-in-
progress.

The current system has functioned well in practice, particularly for China; however, it is
not free from defects. There are still a number of unresolved issues and legislation
loopholes under debate. In fact, amendment to the PRC Arbitration Law remains the
missing piece of the puzzle and only when the whole puzzle is put together will China be
able to provide certainty and predictability in the field of international commercial
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See Article 13 of the Draft Revision: “[a]rbitration institutions are not-for-profit
corporations established in accordance with this law that provide public-benefit
services for resolving contractual dispute and other dispute involving property rights
and interests, including arbitration commission and other specialized organization that
carries out arbitration business. Arbitration institutions obtain the status of a legal
person upon registration.”

See Article 12 of the Draft Revision: “[t]he establishment of an arbitration institution
shall be registered with the administrative department of justice of the relevant
province, autonomous region or municipality directly under the Central Government.
The arbitration institutions organized and established by China Chamber of
International Commerce shall be registered with the administrative department of
justice of the State Council. The foreign arbitration institutions that set up business
organizations in the People's Republic of China to handle foreign-related arbitration
business shall be registered with the administrative department of justice of the
relevant province, autonomous region or municipality directly under the Central
Government and filed with the administrative department of justice of the State
Council. The administrative measures on registration of arbitration institutions shall be
formulated by the State Council.”

In this regard, it should be noted that a recent decision by the Beijing No. 4
Intermediate People's Court in the case Sichuan Daiyalan v. Hong Kong New Wish
Electronics has openly addressed this issue, upholding an arbitration clause which
failed to specify the seat of arbitration and provided for disputes to be submitted to
a non-existent arbitral institution (the “Hong Kong Arbitration Commission”).

The Beijing No. 4 Intermediate People's Court first concluded that the parties
intended to have a Hong Kong-seated arbitration by agreeing on said non-existent
arbitration institution. Then, the Beijing No. 4 Intermediate People's Court deferred
the matter to a Hong Kong barrister, Mr. Alan Kwong, who submitted a legal opinion
on the validity of the disputed arbitration agreement under Hong Kong law. Adopting
a manifestly pro-arbitration stance and embracing Mr. Kwong's legal opinion, the
Beijing No. 4 Intermediate People's Court held that the challenged arbitration
agreement was valid and invited the plaintiff Daiyalan to apply to Hong Kong
International Arbitration Centre. In this regard, see Tan, Philip. “Beijing Court
Upholds Arbitration Clause Designating Non-Existent Arbitral Tribunal”, White & Case
publication (October 6, 2021). Retrieved from:
https://www.whitecase.com/publications/alert/beijing-court-upholds-arbitration-
clause-designating-no...

See Article 27 of the Draft Revision: “[t]he parties may agree on the seat of arbitration
in the arbitration agreement. If there is no agreement regarding the seat of arbitration
or the agreement is not clear, the seat of arbitration shall be the place where the
arbitration institution administering the case is situated. An arbitral award is deemed
to have been made at the seat of the arbitration […]”
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